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QUESTIONS PRESENTED 

Whether the role, that courts of equity, in the exercise 
of concurrent jurisdiction, consider themselves bound by 
statutes of limitations which govern courts of law in 
like cases, applies in a case where the remedy at law 
is not certain, complete and sufficient, and the claimant 
is without laches, and where the alternative to claimant 
relief is approved enrichment of the debtors as to their 
admitted indebtedness of $6,000, of which debtor trans¬ 
actions have put claimant “out of pocket*’. 

Whether undue application of limitations is the effect 
of denial to claimant of the entry against a debtor of a 
previously directed judgment, or of denial to claimant 
of a claim for a constructive trust to be imposed upon 
the debtors. 
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Paul Filson and Anna F. Filson, Ms wife. Appellants, 


v. 

Anna M. Fountain, Individually, and Anna M. Foun¬ 
tain, Administratrix, Estate of Bbainabd Fountain, 
deceased, Appellees. 


Appeal from the United States District Court 
for the District of Colombia 


BRIEF FOR APPELLANTS 

This second appeal in a controversy between two 
brothers primarily presents for review the decision of 
the trial court wMch fully upholds the ruling of this 
court on the first appeal, viz: 

“that this case is one peculiarly within the con¬ 
current jurisdiction of equity since the remedy at 

law is not certain, complete and sufficient” 

■% 

but, nevertheless, dismisses the amended complaint as 
barred from prosecution by limitations, for cause, viz: 



2 


“since ‘in cases of concurrent jurisdiction over a 
right of action, courts of equity consider themselves 
bound by statutes of limitation which govern courts 
of law in like cases’ ” 

Only the issue of the application of the statutes of 
limitations in involved, as the appellees have not ap¬ 
pealed. 

JURISDICTION 

Pursuant to 62 Stat. 929, C. 646, June 25, 1948, (U. S. 
C. A. T 28-1291), jurisdiction is invoked herein of this 
appeal from the final judgment of the United States 
District Court for the District of Columbia, entered Oc¬ 
tober 23, 1950 (A-44) being in dismissal of the action 
as barred by limitations, whereupon, after new trial was 
denied November 15, 1950 (A-44) notice of appeal was 
filed in December 13, 1950 (A-45) and the record was 
thereupon duly filed herein. 

STATEMENT OF CASE 

For brevity, reference is made to the factual findings 
in the previous opinion of this court, (A 13-20) and to the 
findings of the trial court that substantially adopts them. 
(A 40-44) 

The extent and effect of the defense of limitations, 
only presented and granted, more than four years after 
the action was commenced, (A 32) makes the procedural 
progress of the case of prime interest. 

The Filsons and Fountains, before and after the ac¬ 
tion was brought, were always domiciled in and resi¬ 
dents of New Jersey, where the property involved is 
situate, and where the cause of action arose, and the 
Fountains were temporarily in the District in war-work 
when found and served with process in the action. 
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By conveyance from the Filsons in 1937, the Foun¬ 
tains possessed the property in consideration of their 
assumption and agreement to pay $9,000 of mortgages 
placed by the Filsons on the property. The Fountains 
also possessed, without payment for same, a Filson equity 
of $6,000 in the property. By their sealed agreement 
providing for mutual options, the parties thereupon evi¬ 
denced the Fountain indebtedness of $6,000 equity, by 
agreement of the Fountains that, within the next three 
years, the Filsons might repurchase the property for 
$9,000, and agreement of the Filsons that the Fountains 
might terminate the Filson Tight to repurchase by pay¬ 
ing $6,000 cash to the Filsons. The Fountain possession 
of the property, as admittedly indebted in the sum of 
$6,000 for the Filson equity, was subsequent to a prior 
agreement of March, 1937, under which the Fountains 
agreed to purchase the property from Filson for $10,000, 
secured by a mortgage to be made to him to run 11 or to 
15 years, dependent upon the Fountain financial situa¬ 
tion, and to represent the Filson purchase price of 
$7,000 plus $3,000 cash advanced to the Fountains for 
their improvement of the property. When this agree¬ 
ment fell down because the Fountains returned the Fil¬ 
son advance as insufficient for the improvement of the 
property, thereupon, Filson spent in excess of $9,000 in 
its improvement, which he recouped by mortgaging the 
property for $6,000 and then for $3,000. During the Fil¬ 
son improvements, the Fountains occupied the property, 
by renting same for the first month and, thereafter, by 
paying the monthly, mortgage account and the property 
taxes. Before possessing the property by conveyance 
in December, 1937, Fountain, along with Filson, signed 
the $3,000 mortgage note, and personally examined the 
Filson improvement expense in verification of the $6,000 
Filson equity, and, then, by sealed agreement, admitted 
the Fountain $6,000 indebtedness for the equity possessed 
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by the Filson conveyance. In their assumption of the 
$9,000 of mortgages, the Fountains relieved the Filsons 
of their expenditure of $9,000 in improvement of prop¬ 
erty purchased for $7,000. 

The situation of the parties so established, and the 
relations out of which it arose, remained unchanged from 
December, 1937, until August, 1945, except that the Fil¬ 
sons did not repurchase and the Fountains did not pay 
$6,000 in termination of the Filson right within the three 
years. Fountain subsequently testified he intimated to 
the Filsons, in 1941, after the lapse of the option, will¬ 
ingness that they might repurchase but that there was 
no real discussion about it. In August, 1945, when the 
Fountains confirmed to Filson they had contracted to 
sell the property for $15,600 and Filson, in objection, 
asked about his $6,000 equity, the Fountains postponed 
discussion of his claim until they went from Washington 
to Englewood, where they assured Filson they were only 
transferring out of their Englewood home into a home 
in Washington to be purchased with the sale proceeds. 
This not being satisfactory, the Fountains said they felt 
Filson had no equity and refused to pay anything to 
Filson as his equity. 

Upon this denial of his demand for payment of his 
equity from the sale proceeds, Filson filed original com¬ 
plaint in the District Court to impress his claim to pay¬ 
ment of the equity upon the sale proceeds, but his com¬ 
plaint became moot when the sale fell down. Thereupon, 
after discovery depositions were taken, the Filsons filed 
their amended complaint for a resulting trust, money 
judgment, and general relief, (A 4-9) and the Foun¬ 
tains answered, alleging the Filsons claimed no interest 
in the property from the expiration of the option in 1940 
until September 1945, but admitting the Fountains “did 
not deny the existence of plaintiffs’ claim until plaintiffs 
advanced it in September, 1945”. (A-10) 
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After the subsequent death of Fountain, the Filsons 
moved for the substitution as a party defendant, of Mrs. 
Fountain, his co-defendant, who had become his Admin¬ 
istratrix, and Mrs. Fountain, individually, moved for 
summary judgment in rejection of the Filson claim to a 
resulting trust. In decision of these motions, the trial 
court granted the summary judgment in complete dis¬ 
missal of the amended Filson complaint, and the first 
appeal was taken by the Filsons, in which Mrs. Fountain 
appeared as appellee, only individually, and not as Ad¬ 
ministratrix of Brainard Fountain, deceased. 

Affirming the rejection of the Filson claim to a re¬ 
sulting trust, this Court reversed in other aspects, and, 
in the grant of equitable relief, directed the entry of 
money judgments for $6,000 and interest separately 
against the sole individual appellee, Mrs. Fountain, and 
against Mrs. Fountain, Administratrix of Brainard Foun¬ 
tain, as the substituted defendant, and held the adjudged 
relief by money judgment to be proper in the case as 
“one peculiarly within the concurrent jurisdiction of 
equity since the remedy at law is not certain, complete 
and sufficient”. (A 21) 

After denial by this court of the motion of Mrs, Foun¬ 
tain, as individual appellee, for modification of the judg¬ 
ment directed against her, the Supreme Court, in per 
curiam grant of her petition for certiorari, reversed the 
direction for individual judgment against her and re¬ 
manded the case to the District Court for further pro¬ 
ceedings pursuant to the opinion of this court as so modi¬ 
fied by the per curiam opinion. (A 24) 

The trial court, denied the Filson motion for entry of 
the directed judgment against Mrs. Fountain, adminis¬ 
tratrix, as in full effect since not reversed by the Su¬ 
preme Court, and, holding same was so reversed, ordered 
the case for trial as against Mrs. Fountain, individually 
and as Administratrix. (A 30) Grant of the Filson 



motion would have made inapplicable as to Mrs. Fountain 
Administratrix, the plea of limitations thereafter filed by 
both defendants in 1950, four years after the filing of 
the amended complaint, pursuant to leave granted by 
the trial court 

After grant of the plea of limitations, by leave granted 
in the pre-trial proceedings, the Filsons filed a second 
amended complaint to a constructive trust, which 
would obviate the plea of limitations. (A 35) The 
Motions Court thereupon struck out the claim for a re¬ 
sulting trust by grant of motion to strike same made by 
the Fountains. (A 40) 

In the trial de novo, upon the original amended com¬ 
plaint, exclusive of the resulting trust, and the answer, 
supplemented by the plea of limitations, the trial court 
held the prima facie case, stated by this court in the 
first appeal, was not overcome by the defendants and 
remained the case of the Filsons “out of pocket" the 
admitted Fountain indebtedness of $6,000, without Filson 
laches and subject to equity concurrent jurisdiction as 
peculiarly a case in which the Filsons were “without 
certain sufficient or complete remedy at law (A 21) 
Further, holding the option evidenced agreement the 
$6,000 was not to be due until expiration of the option 
and that agreement as to a future time for its payment 
was not shown, the trial court held, upon the option ex¬ 
piration, the indebtedness became a loan immediately 
payable on demand and subject to recovery by action to 
be instituted within the three year period prescribed by 
the District statute of limitations applicable to simple con¬ 
tracts. (A 40,118) The trial court thereupon dismissed 
the complaint, as not filed until after expiration of such 
period, on the ground that “in the oases of concurrent 
jurisdiction over a right of action, courts of equity con¬ 
sidered themselves bound by statutes of limitation which 
govern courts of law m like cases". 
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) 

i 
; 

I 
i 

j 

THE DISTRICT STATUTES OF LIMITATIONS 

D. C. Code Sec. 12-201 — 

i 

No action shall be brought • * • nor on any 
other • • • instrument under seal after twelve 
years after the accruing of the cause of action | 
thereon; nor upon any simple contract, express or 
implied, • • • after three years from the time when | 
the right to maintain any such action shall have i 
accrued; • • • j 

Idem Sec. 12-205 — 

If, when a cause of action accrues against a per- j 
son who is a resident of the District of Columbia, j 
he is out of the District or has absconded or con¬ 
cealed himself, the period limited for the bringing I 
of the action shall not begin to run until he comes j 
into the District or while he is so absconded or 
concealed; and if after the cause of action accrues j 
he abscond or conceal himself, the time of such 
absence or concealment shall not be computed as any j 
part of the period within which the action must be j 
brought - . 

APPELLANT POINTS OF ERROR 

> i 

I 

The trial court below has erred:— 

L In concluding, as stated in its Opinion and Con- j 
elusions of Law, from the evidence adduced at the trial 
and in the light of the opinion of the Court of Appeals: ' 

(a) that the option agreement evidenced an under- j 
standing that the acknowledged indebtedness of $6,000 j 

was not due until after the expiration of the option; j 

; 

(b) that, there being no evidence of any agreement 
when the $6,000 should be paid, if still owing after ex¬ 
piration of the option period, the indebtedness, upon the ! 
expiration of the option on December 24, 1940, became j 
a loan payable on demand and due at once; 






(c) that the three year District statute of limitations 
ran from December 24, 1940, with reference to the ac¬ 
knowledged indebtedness against the loan then payable 
and barred its recovery in this action which was begun 
after the time in which it could legally be brought; 

(d) that the finding of the Court of Appeals herein 
admittedly undisturbed by the opinion of the Supreme 
Court, viz: 

In ruling as we do (that substitution of party 
should be made and judgment for $6,000 with interest 
! should be entered against the individual defendant 
and against the substituted party, as the most effec¬ 
tive mid complete remedy possible in equity under 
the circumstances of this case) we recognize that a 
court of equity is generally reluctant to grant a mere 
1 recovery of money, but we believe that this case is 
one peculiarly within the concurrent jurisdiction of 
equity since the remedy at law is not certain, com¬ 
plete and sufficient—(Parenthesis explains context by 
insertion of prior ratings) 

is erroneously negatived and denied effect by the hold¬ 
ing below, viz: 

The statute of limitations is therefore applicable 
to the case at bar, since ‘in cases of concurrent juris¬ 
diction over a right of action, courts of equity con¬ 
sider themselves bound by the statutes of limitation 
which govern courts of law in like cases”. 

EL (a) In not holding the demand for payment of 
the indebtedness started the running of limitations in 
this case where a brother, previously and continuously 
admittedly indebted to his brother in the sum of $6,000 
for real property in his possession, subsequently asserted 
his adverse claim to the property and thereupon denied 
the demand for payment of his debt and denied said 
debt purposing to put his brother out of pocket as to 
his $6,000 indebtedness. 
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(b) In not holding the statute of limitations pre¬ 
sented as a defense more than four years after the action 
was brought was not available because of tardy assertion. 

(c) In not holding the District statute of limitations, 
if any is applicable, is the statute applicable to a sealed 
instrument and not the statute applicable to a simple 
contract, when admittedly the option agreement in ad¬ 
mission and evidence of the acknowledged indebtedness 
is under seal. 

III. In holding the Supreme Court in reversing the 
direction of the Court of Appeals for entry of judgment 
against defendant Anna M. Fountain individually also 
reversed the direction for entry of judgment against the 
substituted defendant, Anna M. Fountain, Administratrix 
of Brainard Fountain, deceased, where it appeared al¬ 
though both said defendants were so named as appellees, 
that only Anna M. Fountain, individually, entered ap¬ 
pearance as appellee and thereafter moved for modifica¬ 
tion of the direction against her, and only individually 
appeared as petitioner for certiorari in the Supreme 
Court, and, never, as Anna M. Fountain, Administratrix, 
contested or opposed the direction that she be a substi¬ 
tuted party or be subject to judgment by the direction 
of the Court of Appeals. 

IV. In striking out and denying to plaintiffs the bene- 
. fit of the conclusions alleged in Paragraphs 8c and 8d of 

the Second Amended Complaint of plaintiffs. 

1 f 

f 

SUMMARY OF ARGUMENT 

Appellant points are presented: 

First: That limitations will not put the Filsons out 
of pocket $6,000, to the consequent unjust enridunent of 
the Fountains, when the Filsons are in equity, without 
laches and without certain, complete or sufficient remedy 
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at law, and when equity will proceed to jnst conclusion 
of the case. This is the crux of the case involving con¬ 
sideration of the applications of limitations. 

Second: That the denial below of the entry of the 
directed judgment against Fountain Administratrix, and 
the denial of the Filson claim to constructive trust, un¬ 
duly enlarge any application of limitations. 

ARGUMENT 

* ¥ , * 

The Indebtedness Not a Loan Subject to Demand at 

Expiration of the Option 

The option agreement, (A 128-9), is plain that the ad¬ 
mitted Fountain liability for the Filson equity was al¬ 
ways dependent, in the three year period, either upon 
the Filson election to repurchase or upon the Fountain 
; election to make payment. That neither made their indi- . 
vidual election is evident but is not evidence of mutual 
understanding for postponement of the payment until 
the termination of the option. Filson and Fountain each 
rightfully waited for the other to act, Fountain fully 
aware Filson believed Fountain probably would have to 
pay off the existing $6,000 mortgage, or sell the property 
before he could pay Filson, and Filson, relying on Foun¬ 
tain, unaware Fountain never intended to pay Filson 
until admitted by Fountain in 1945, under oath, after 
Filson had made demand for payment from the sale 
1 proceeds, and after the Fountains denied any liability 
for the indebtedness to Filson. The finding of the trial 
court (A 44) that the option evidenced understanding the 
indebtedness was not due until its expiration has no 
! basis, and is injected to predicate the necessity of de¬ 
mand. . 

• • V 

f ' • ’ '• 

1 The further conclusion of the trial court (A 118,44) is 
; that in the absence of evidence of agreement upon the 



time for payment of the indebtedness after the expira¬ 
tion of the option, the indebtedness became a loan pay¬ 
able upon demand, due at once upon the expiration of 
the option. The parties had no understanding the in¬ 
debtedness was dne at the expiration of the option. The 
time for its payment thereafter depended upon a sale of 
the property, or some conversion by the Fountains in 
prejudice to the Filsons. 

Fountain, to obtain conveyance and possession, con¬ 
vinced Filson he could pay no more than the monthly 
installment on the $6,000 mortgage and the taxes, and 
that Filson must pay the interest on the $3,000 mortgage 
assumed by Fountain, and thereupon the Fountains ad¬ 
mitted the $6,000 indebtedness to Filson for the equity. 
Fountain found the indebtedness upon his conscience, else 
Fountain would not have intimated willingness to re¬ 
convey to Filson after the option had expired or would 
not have insisted the sale was only transfer of the in¬ 
debtedness from the Englewood to the Washington prop¬ 
erty. Upon expiration of the option, the indebtedness 
did not become a loan. Then, as before the Fountains 
were possessed of, and indebted to the Filsons for, the 
unsatisfied equity of the agreed liquidated value of $6,000, 
or else it return the equity in the Filson repurchase of 
the acquired Fountain interest in the property. The 
out of pocket rule is a rule of damages, establishing the 
measure of the equitable protection of the Filsons against 
loss by return to them of that to which they are entitled, 
if not in kind, then in the amount of its admitted money 
value. (Federal American N. Bank v. McReynolds, 62 
U. S. App. D. C. 291; 67 F. (2d) 251, A. L. 7. Restate¬ 
ment of Torts, Yol. 3, Sec. 549). 

The trial court citation of Schupp v. Tendler, 81 U. S. 
App. D. C. 59, 154 F. (2d) 849, in support of its conclu¬ 
sion that the indebtedness became a loan upon expira¬ 
tion of the option in the absence of agreement on a later 


date for its payment, (A 118,44) is of interest Here 
Fountain possessed an equitable interest in real property 
of admitted liquidated money value. There, in 1935-6, 
plaintiffs entrusted personal property to defendants, re¬ 
turnable upon demand, and also loaned defendants money 
repayable upon demand. In 1940, demand for repayment 
of the money and return of the property being refused, 
defendants pleaded the three year statute of limitations 
as defense to the consequent action. The statute is held 
to bar claim for the money as demand for same was due 
at the date of the loan in the absence of agreement upon 
other date for the demand, and where the parties did not 
form their relation so as to make actual demand pre¬ 
requisite to a right of action. The statute is held not a 
bar to the claim for the property as such claim only 
accrues after the breach of duty to return the property 
by the refusal to perform the contract, and conversion 
of the property in 1940, as inconsistent with the bailment. 
In the cited case, as in the present case, the recovery 
would be the out of pocket damage of the plaintiffs as 
the value of the converted property, and not the recovery 
of a loan, as held in the present case by the trial court 
In further analogy, Filson was not out of pocket until 
the Fountains denied their indebtedness and claimed to 
convert the equity to their own use in 1945, and there¬ 
upon brought his action in due time. 

When demand is due is not always a question of law. 
The terms of a note, as a matter of law, may render 
inapplicable the general rule that limitations run from 
the date of a demand note so that the cause of action 
does not accrue until after actual demand (Baxter. v. 
Beckwith (1913) 25 Colo. App. 322, 137 P. 901; Boyd v. 
Buchanan (1914) 176 Mo. App. 56, 162 S. W. 1075; 
Shapleiffh H. Co. v. Spiro (1925) 141 Miss. 38, 106 S. 
209). Where there are contractual and confidential rela¬ 
tions the propriety of postponement of demand is a 



question of fact; Thus, in Andrews*. Andrews, 170 Minn. 
175; 212 N. W. 408, upon the claim of one brother against 
the estate of another for money due under a note and 
agreement made in 1905 and claimed upon in 1924, where 
the circumstances disclosed the brothers fairly intended 
the cause of action would only accrue in case of actual 
demand, and that claimant seemed to have the utmost 
confidence in his brother and no desire to call for pay¬ 
ment until payment could be made from the property, 
the jury found there was no unreasonable delay in the 
demand. L . .. « . ^ ^ 

The Aspects of Limitations 

In four separate aspects, the District Statute of Limi¬ 
tations does not bar the Filson action as heard by the 
trial court where it appears upon purchase of the Filson 
property, the Fountains were also possessed of the equity 
without consideration and admittedly indebted therefor 
subject to demand by the Filsons, where it appears that 
the party liquidated that situation by their mutual sealed 
agreement effective always as offers by either to the other 
that were not exercised, and that upon expiration of the 
agreement the Filsons had only lost the right to repur¬ 
chase and their claim was evidenced by a sealed agree¬ 
ment for $6,000 subject to demand. 

t • - * , k ' , . 

• * i ’ * * 4 . * , * «-■ - 

Assuming the demand was due December 23, 1940, at 
the expiration of the option, under the District twelve 
year statute as to an instrument under seal, the Filson 
demand, in 1945, and the bringing of the action, were 
both within the statutory period, and the three year 
statute as to simple contracts has no application. 


Admittedly no Laches—Then no Limitations 


t.v * • 


That, in the prior appeal, this Court considered and 
found no laches on the part of the Filsons and therefore 
granted relief is admitted by the trial court, (A 118) 



and is exclusion of limitations as not affecting the right 
to relief. . \ • 

In Taylor v. Salt Creek Cans. Oil Co. (1922) 285 F. 
582, 536 Lnrton J. writes: 

’ J ' V- ■ Hi' 1 ' 1 ’ • • ‘ '• 

It is in the interest of society that claims against 
members thereof be prosecuted with due diligence. 
r , Hence we have in law statutes of limitation, arbi- 
trary in their .operation. In equity we have the doc- 
' trine of laches, not arbitrary as statutes of limita¬ 
tion are, but founded on justice and flexible in its 
operation. It is entirely a defense in equity. 

In Townsend v. Vanderwerken, 160 XT, S. 171, 186, 16 
S. Ct. 258, 262, 40 L. Ed. 483, we read: 

The question of laches does not depend, as does the 
statute of limitations, upon the fact that a certain 
. definite time has elapsed since the cause of action 
.. accrued, but whether, under all the circumstances of 
the particular case, plaintiff is chargeable with a 
want of due diligence in failing to institute proceed¬ 
ings before he did. '■ 

The court applies laches although it be not pleaded, 
or the bill demurred to. (Willard v. Wood 164 TJ. S. 502, 
524, 17 S. Ct 176, 41 L. Ed. 531; Badger v. Badger, 2 
Wall 87, 89 17 L. Ed. 836) 

Another well recognized rule is that in cases of 
this kind, courts of equity act by analogy to the 
statutory limitations of actions at law, and hold that 
when suit is brought within the time fixed by the 
analogous statute, the burden is on the defendant to 
F show the existence of circumstances amounting to 
' laches, whereas if the suit is brought after the statu¬ 
tory time, plaintiff must plead and prove that laches 
does not exist. (Mdver v. Norman, 187 Or. 516, 
213 P. (2)144) 

: Applying this last rule, with the prima facie case 
stated in the first appeal standing up after the trial 
de novo t (A 115) the original exoneration of the Filsons 



. , • f- I 

from laches still prevails and puts analogous statutory 
limitations out of consideration. . - 

* , - „ . i 

In Horton v. Horton, (1934) 63 App. D. C. 375, 72 F. 
(2d) 831, another controversy between brothers, this en- I 
tire court, per curiam held: 

• • • in considering questions of laches, the utmost 
leniency is manifested by the courts where it ap¬ 
pears the delay is due to the ultimate personal rela¬ 
tions existing between the parties and the high de¬ 
gree of confidence reposed by one in another, and 
especially where the family relation exists, the same 
degree of diligence is not required. .. 1 

Cf. Major v. Shaver, U. S. D. C. App. 1/18/51 not 
reported. , J | 

The Fountains Not Entitled to Plead Limitations 

Appellants submit the Fountains, admittedly always j 
residents of New Jersey, are not entitled to plead thei 
District staitntes of limitations as defense against the 
present action upon a claim arising in New Jersey in 
favor of the Filsons, also always residents of New Jer-j 
sey, and instituted in the District because the Fountains I 
were to be found in the District. . J 

The District Court has cognizance of all cases in law 
and equity between parties, “both Of either of which 
shad be resident or fovoid within said District” (T 11-306, 
D. C. Code) This provision brings the present case! 
within the provision (T 11-308, Idem) that no action or 
suit shall be brought in the District Court against any 
person “who shall not be an inhabitant, or found within 
the District, except as otherwise specially provided”. . 
The District statutes of limitation are (T 12-201) that 
“no action shall be brought on any • • • instrument 
under seal after twelve years after the accruing of the 
action thereon; nor upon any simple contract, express or 
implied * * * after three years from the time when the 


right to maintain any such action shall have occurred.” 
(T 12-205) Idem) provides “If, when a cause of action 
accrues against a person, who is a resident of the Dis¬ 
trict, he is out of the District, or has concealed himself 
or absconded, the period for bringing the action shall 

not begin to run until he comes into the District, • • •” 

* . .-*■ 

Each of the foregoing sections precisely distinguish 
between a person found in the District and a resident of 
the District: (11-306), (12-205) and inhabitant (11-308). 
The term “resident” in Section T. 20-754 is “domiciled” 
{Sweeney v. D. C., 72 App. D. C. 30,113 F. (2d) 25 Cert 
den. 310 U. S. 631, and “inhabitant” and “resident”, in 
J. C. 51, means'legal domicile {King v. Wall & B. S. 
Corp., 79 D. C. App. 234, 45 F. (2d) 377). It is there¬ 
fore established the Fountains, being not residents of the 
District are subject to the rule that where a non resident 
sues another non-resident in the District upon a claim 
accruing in a foreign jurisdiction, the non-resident de¬ 
fendant may not plead the District statute of limitation 
in bar of the remedy of the non-resident plaintiff. Bug¬ 
gies v. Keeler , (1808) 3 Johns 263; 3 Am. Dec. 482; 
Meyers v. Credit Lyonnais, (1932) 259 N. Y. 397, 182 
N. E. 61; Mason v. Union Mills Paper Co., 81 Md. 446, 
32 A. 311; Food v. Roberdeau’s Ext., 3 Cr. 175, 2 L. Ed. 
402, (holding the residence of defendant within the juris¬ 
diction must appear to justify his claim to limitations). 

Trial Court Baling Not Sustained by Precedents 

In this case, admittedly of concurrent equitable juris¬ 
diction, as involving no laches by the Filsons and no 
adequate remedy at law upon their claim, the ruling of 
the trial court, pursuant to the proposition that courts 
of equity, in the exercise of concurrent jurisdiction, are 
found by statutes of limitation the same as courts of law, 
is that equitable relief must be denied to the Filsons by 
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! 

dismissal of their action as not instituted before the j 
statutory bar of limitations became applicable. 

Each of the precedents cited by the trial coart dis- ; 
closes an adequate remedy at law in the claimant, and 
hence is beside the present issue as to the application of 
the proposition when there is not an adequate remedy at j 
law. In Patton v. Warner, 11 App. D. C. 162; Moran v. -j 
Schlosberg, 67 App. D. C. 163, and Cope v. Anderson , 331 
• XT. S. 461, each upholds the limitations barring the avail- [ 
able legal action as in bar to the subsequent equitable ■[ 
action. Washington L <& T Co. v. Darling, 21 App. D. C. 
132 holds monthly installments barred from legal asser- 
tion are barred from equitable assertion. Hurdle v. j 
American 8 d T Co., 59 App. D. C, 52 holds equitable ] 
enforcement is barred of a claim that was barred when j 
previously asserted at law. . , ‘ 

Each of the cited precedents applies the principle of 
Wfflafd v. Wood, 1 App. D. C. 44, 59, 60. 

„ # ‘ ' j 

It is true, in matters of mere equitable rights or | 
-* titie, courts of equity apply the statute simply by 
way of analogy to its application at law to legal 
rights or titles of the same nature. But if the equit- I 
able right or title be not sued on within the time j 
within which a legal right or title of the same na- j 
ture ought to be sued on to prevent the bar of the j 
statute, the court applies the statute by analogy, and 
treats the right as effectually barred. t • 

* a " , ** .,*• j 

Emphasis of the necessity for legal remedy rests upon j 
construction of the 16th section of the Judiciary Act of j 
1789 “that suits of equity shall not be sustained in any ; 
case where plain, adequate and complete remedy can he i 
had at law 99 whereof Oelrichs v. Williams, 15 "Wall 211, ! 
holds: * 1 . * ' . 

• * ' ' ♦***'." j . j 

• • • this is merely declaratory of the preexisting 
rule, and does not apply when the remedy is not 
“plain, adequate and complete*^ or^ in other words, j 


/■ j» 

i 

! 



' “when it is not practical and efficient to the ends of 
justice and its prompt administration, as is the rem¬ 
edy in equity.” Boyer v. Grundy, 3 Pet 215. 

In Darting v. Bvrney, 54 App. D. C. 318, 324-5, it is 
held: 

* *•* a court of equity might well ignore the bar 
of the statute, if the appellants were not guilty of 
.laches in enforcing their rights. 

• In Holmberg v. Ambrecht, 337 U. S. 392, 396 it is 
held: 

Traditionally and for good reasons, statutes of 
' ■ limitation are not controlling measures of equitable 
T relief. Such statutes have been drawn upon by 
i equity solely for the light they may shed in deter- 
i ♦ mining that which is decisive for the chancellor’s in¬ 
tervention, namely, whether the plaintiff has inex¬ 
cusably slept on his rights so as to make a decree 
• *j against the defendant unfair. *•- • • Equity has 
acted on the principle that “ladies is not like limita¬ 
tion, a mere matter of time; but principally a ques¬ 
tion of permitting the claim to be enforced—an in- 
' equity founded on some change in the conditions or 
relations of the property or the parties # * *. And 
so, a suit in equity may lie though a comparable 
. : cause of action at law would be barred. If ’ want 
- of due diligence by the plaintiff may make it unfair 
to pursue the defendant, fraudulent conduct on the 
part of the defendant may have prevented the plain¬ 
tiff from being diligent and may make it unfair to 
appeal to equity because of mere lapse of time. 
r .. Equity will not lend itself to such fraud and his¬ 
torically has relieved from it 

/ t ’ * V • «r V ♦ ' ^ “ 

Pomeroy’s Equity (1941) Sec. 180 cited in the prior 

opinion reads: , . 

. ' * * * ** * » , 

Hie doctrine, in its most general and comprehend 
* \ give form, admits the existence of the concurrent 
jurisdiction over all cases in which the remedy at 
law is. not certain, complete and sufficient The fact 
that there is a legal remedy is not the criterion; that 


legal remedy, both in respect to its final relief and 
its modes of obtaining the relief, must be as effi¬ 
cient as the remedy which equity would confer under 
the same circumstances, or else the concurrent juris¬ 
diction attaches. ' 

: - > . c 

The lapse of time, which is solely limitations, is likewise 
solely equitable laches when laches premises lapse of 
time alone prejudices the claim. It being admitted this 
Court has found no laches in this present case, it is sub¬ 
mitted the case is not to be recast in any aspect of limita¬ 
tions. It is also submitted, the Fountains as non-resi¬ 
dents of the District may not plead limitations, and that 
if the 12 year and not the 3 year District statute is ap¬ 
plicable, the Filson action was brought within its statu¬ 
tory period. If limitations apply, they are unduly ex¬ 
tended by the refusal of the trial court to alter the 
judgment directed in the first appeal against the sub¬ 
stituted defendant, and to allow the Filson ftbnm to a 
constructive trust 

Filsons Entitled to Original Directed Judgment vs. 

Fountain, Admx. 

The Supreme Court per curiam (A 22-24) recites the 
individual petition of Mrs. Fountain, resulting from denial 
of her individual motion to modify the direction of this 
Court for personal judgment against her, as being denial 
of her right by trial to dispute the propriety of such 
judgment, and concludes that Mrs. Fountain, should have 
the right to dispute the matter by its reversal and remand 
of the case to the District Court for further proceedings 
in accordance with the appellate opinion as modified by 
the per curiatm. ' ‘ v 

The directive of this Court is for the entry of judgments 
for $6,000 with interest against Mrs. Fountain individually 
and as Administratrix of the estate of Brainard Fountain. 
, As Mrs. Fountain always appeared only individually 



20 


herein, and in the Supreme Court, as appellee and peti¬ 
tioner, it is submitted the per curiam is not reversal of 
the direction for judgment against her as Administratrix 
and that said judgment should have been entered below, 
whereby it would not be affected by her subsequent plea 
of limitations. 


‘ FUflons Entitled to Constructive Trust Denied by: 

Trial Court 

1 ' > i , 

* • *•*,». * ’ r f 

‘ The plea of constructive trust, (A 36) stricken from 
the second amended complaint, ( A 38) is submitted avail¬ 
able under the facts of the case and by the law of the 
case made by grant of leave to file the amended com- 
plaint. 


J* The right to the constructive trust is submitted estab¬ 
lished by principles stated in Morse v. Morse (1947) 
(N. J. Ct App. & Er.) 53 A (2) 805: 

f . 

It is familiar practice in equity to compel a person 
- unjustly enriched by the acquisition or retention of 
property to surrender it in specie to the person at 
whose expense he is so enriched. 

. • • • • 

\ \ . ¥ , . . - - t 

. The fraud giving rise to a constructive trust may 
r be either actual or constructive; it suffices in this re¬ 
gard if the retention of the property would constitute 
an unconscionable advantage by the holder of the 
legal title over the grantor. And this is the case 
where, by reason of kinship, the grantor imposes a 
» high degree of trust and confidence in the grantee, 
and the grantee abuses the confidential relationship 
by retaining the property as his own in violation or 
his oral promise to hold it in trust for the grantor. 
It is not requisite that there be a technical fiduciary 
relationship. Eqnitv affords a remedy where unjust 
enrichment ensues from an abuse of confidence thus 
reposed. 

• ■ • • • , 

. ’ • • • To serve essential justice equity fastens a trust 
upon the conscience of the holder of the legal title, 


and converts him into a dry trustee for the one whose 

equity is vested with the beneficial enjoyment 

- * 

Perry, Trusts and Trustees, (7 Ed.) p. 267, Sec. 166, 
approved in Howland v. Howe, 61 F. (2) 577 states the 
rule: 

* « ^ 

If one party procures the title to property from 
another by misrepresentation or concealment, or if a 
party makes use of some influential or confidential re¬ 
lation which he holds toward the owner of the legal 
title, to obtain such legal title from him upon more 
advantageous terms than he could otherwise have ob¬ 
tained, equity will convert such party thus ob taining 
the property into a trustee. 

The propriety of a constructive trust rests on the ad¬ 
mission of Fountain that he received the equity, as that 
for which he was to pay, and executed the option in 
reference to payment, not intending it had any effect, 
and did nothing to disclose his purpose to keep the 
equity as his own until 1945. 

The statute of limitations, in Speidel v. Henrici, 120 
U. S. 377, 7 S. Ct 610, is held not applicable to ex¬ 
press trusts because the trustee possession is presumed 
to be that of the cestui gue trust, and is held applicable 
to constructive trust, unless there has been a fraudulent 
concealment of the cause of action where the possession 
is deemed that of the trustee with a duty to the cestui 
que trust. - ■, 

. -i 

Concealment of a cause of action enveloped the situa¬ 
tions recited in the above precedents, and is apparent 
in the Fountain transactions and position. 

In Van Senden v. O’Brien, 61 App. D. C. 137, Van 
Senden is held not to have acted fraudulently in purchas¬ 
ing the O’Brien properties and personal confidence be¬ 
tween Van Senden and O’Brien was not involved. The 
confidence requiring restitution was that Van Senden, 
limited to recovery of a debt, in its collection obtained 
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such unconscionable advantage that not to overturn it 
would be placing a premium on fraud. In Holrrum v. 
Rycua, 61 App. D. C. 10, the betrayal of confidence of 
Holman in Ryan, and that Ryan was the real lender, 
was not disclosed until the actual trial of the case, and 
with the parties all living, this court held to close the 
doors of equity in the case would place a premium on 
fraud. 

. “When there is recourse to limitations alone to cut 
out and prevent equitable overturn of evident unconscion¬ 
able advantage that otherwise amounts to fraud, it is to 
be remembered that limitations, although sometimes a . 
shield in defense is never a sword available as an affirma¬ 
tive defense. {Hall v. District of Columbia, 47 App. D. C. 
552; Talbott v. Hill, 49 App. D. C. 96) 

CONCLUSION 

Appellants submit each assigned error exists, that the 
absence of Filson laches determined on the first appeal 
excludes any subsequent application or consideration of 
limitations, that the admitted indebtedness, at the expira¬ 
tion of the option, did not become a money loan subject 
to demand and to limitations, that demand only arose, 
as promptly made, upon Filson discovery that the Foun¬ 
tains intended to convert the property by sale and denied 
the indebtedness, that District limitations are not avail¬ 
able to the Fountains, or, else, are those applicable to 
a sealed instrument, that entry of the directed judgment 
against Fountain Administratrix, in that aspect, would 
relieve of limitations, and that grant of the Filson claim 
to constructive trust would entirely relieve of limitations. 

Respectfully submitted, 

i * 

Camden R. McAtee, 

Attorney for Appellants. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Paul Filson, et al., Plaintiffs 
v. 

Brainard Fountain, et aL, Defendants 
Civil Action No. 30596 

Findings of Fact, Conclusions of Lena and Order 

Denying Preliminary Injunction 

• » * »• 

i This matter came on for hearing on September 26, 
1945, on the plaintiffs’ motion for a preliminary injunc¬ 
tion. The Court having considered the evidence before 
it and having heard the arguments of counsel makes the 
following findings of fact, conclusions of law and order. 

Findings of Fact 

L These findings are made in connection with the plain¬ 
tiffs’ motion for a preliminary injunction and are based 
upon the plaintiffs’ verified complaint and defendants veri¬ 
fied “Answer to Rule to Show Cause” filed by defendants in 
response to the order of the court entered herein Sep¬ 
tember 20, 1945. They are made without prejudice to 
the es tablishm ent by either side of whatever facts may 
be shown by the evidence in any subsequent proceeding 
in this case and are not to be taken as an adjudication 
of such facts. 

2. Defendants have entered into a contract to sell 

i 

the real estate described in the complaint 

3. The proceeds from the sale of said real estate will 
come into the hands of the defendants who claim said 


proceeds as their own and deny that plaintiffs have any 
interest in or claim upon said proceeds. 

163 4. On December 24, 1937, plaintiffs executed the 

conveyance of said real estate to the defendants 
which is attached to defendants’ “Answer to Rule to 
Show Cause” marked Exhibit A. 

5. On December 24, 1937, plaintiffs and defendants 
executed the option agreement attached to defendants’ 
“Answer to Rule to Show Cause” marked Exhibit B. 

6. Plaintiffs did not exercise the option granted them 
by said agreement of December 24,1937. 

Conclusions of Law 

1. The plaintiffs have not made a prima fade showing 
that they have a right to, claim upon or interest in any 
part of the proceeds of the sale of the real estate de¬ 
scribed in the complaint. 

2. The plaintiffs are not entitled to a preliminary 
injunction. 

Order 

Wherefore: It is ordered that plaintiffs’ motion for a 
preliminary injunction be and it is hereby denied, with¬ 
out prejudice to plaintiffs’ right to renew said motion 
upon the basis of an amended or supplemental complaint 
alleging grounds which were not relied upon when the 
original complaint herein was filed. 

Signed this 12th day of October, 1945 

/s/ F. Dickinson Letts 
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United States District Court of the District of Columbia. 

Civil Action No. 30596 

Paul Filson and Anna F. Filson, His Wife, 92 Knicker¬ 
bocker Road, Englewood, New Jersey, Plaintiffs, 

v. 

Brainakd Fountain and Anna M. Fountain, His Wife, 
4510 EUicott Street, N. W., Washington, D. C., 

Defendants. 

Amended and Supplemental Complaint to Establish a 
Resulting Trust in Real Estate 

For amended and supplemental complaint, plaintiffs Paul 
Filson and Anna F. Filson, his wife, complain of the de¬ 
fendants Brainard Fountain and Anna M. Fountain, his 
wife, to establish a resulting trust in real property now in 
the name of the defendants, for cause: 

L The amount in controversy exceeds $3,000. 

2. Plaintiffs reside in Englewood, New Jersey, and de¬ 
fendants in the District of Columbia, plaintiff Filson and 
defendant Fountain being brothers with different surnames 
because plaintiff Filson carries the surname of his related 
and adopted parents. 

3. Defendants Fountain claim to be the owners free of 
claim of plaintiffs of a parcel of land (hereinafter referred 
to as the property) and its improvements in Englewood, 
New Jersey, wherein plaintiffs Filson claim a resulting 
trust, said property being more particularly described as 

follows: 

60 All those certain lots, tracts or parcels of land and 
premises, situte, lying and being in the City of Engle¬ 
wood, in the County of Bergen, and State of New Jersey, 
shown and designated as lots numbered Six (6) and Seven 
(7) on a map entitled “Map of Property of Gorham and 
Jackson, Englewood, N. J.” made by H. Birwhistle, C. El, 
and filed in the Bergen County Clerk’s office as Map #55L 


4. Plaintiffs Filson heretofore purchased and thereafter 
on December 24,1937, conveyed said property to defendants 
Fountain for stated valuable considerations embracing the 
purchase price of $15,000, to wit: in the deed of conveyance 
the defendants assumed and agreed to pay the $9,000 of 
mortgages placed against said property by plaintiffs, and 
by further separate agreement the defendants granted to 
plaintiffs the option to repurchase the property for $9,000 
within three years thereafter, by satisfaction and release 
of the liability of the defendant assumption, for $9,000 un¬ 
less defendants paid $6,000 to plaintiff in discharge of the 
option, whereby defendants secured during three years to 
plaintiffs either the reconveyance of said property as inclu¬ 
sive of the $6,000 of unpaid purchase price free of claim of 
defendants, or, at the option of plaintiffs, the proceeds of 
any interval sale of defendants in excess of the amount 
thereof required to effect reconveyance to and completion 
of the sale by plaintiffs, and, whereby, after three years, 
in case of no reconveyance or no payment of $6,000 to plain¬ 
tiffs, the title to the property would be and is in defendants 
subject to the unsecured and unsatisfied purchase price of 
$6,000 owing to the plaintiffs; no reconveyance or payment 
in discharge of the option was made in said three years, 
and defendants never denied the existence of the claim of 
plaintiffs or liability to plaintiffs in the sum of $6,000 
61 until in September, 1945, when defendants refused 
payment thereof from the proceeds of their projected 
sale of the property, and instead proposed investment of 
the proceeds in other real property in response to the de¬ 
mand of plaintiffs for payment of $6,000 from the sale 
proceeds; thereupon, when plaintiffs sued herein to impress 
said demand upon the sale proceeds, defendants abandoned 
said sale. 

True copies of the aforesaid deed and option, marked 
respectively Exhibits A and B and filed with the previous 
answer of defendants herein, are hereby adopted and made 
part hereof by reference. 




5. The considerations of the aforesaid deed and option 
were preceded by prior considerations moving between the 
parties to wit, by written agreement dated March 8,1937, of 
which true copy is annexed and made part hereof as Exhibit 
C, defendant Fountain, in consideration of the agreement 
of plaintiff Filson to purchase said property for $7,000 and 
to advance the sum of $3,000 cash to said defendant for its 
improvement, agreed to take title to said property from said 
plaintiff on or before June 1, 1937 and to secure payment 
thereof and of interest, taxes and assessments to plaintiff 
by execution and delivery of a mortgage on or before Au¬ 
gust 1,1937, on said property, in not to exceed the principal 
sum of $10,000, bearing interest at 4 Jo per annum payable 
semi-annually and to run for eleven years with the privi¬ 
leges of four years additional extension and of payment at 
any time; in performance thereof this plaintiff Filson pur¬ 
chased said property for $7,000 and paid defendant 
62 Fountain $3,000 for improvement thereof, and the de¬ 
fendant Fountain moved into the property, and, in 
and after August 1937, paid the monthly mortgage install¬ 
ments, and returned the $3,000 to plaintiff Filson to proceed 
with the improvements; thereupon plaintiff Filson spent 
said sum of $3,000 and an additional sum of $5,000, or a 
total of $8,000, in improvements of the property under con¬ 
tracts and bills exhibited to and approved by defendant 
Fountain, and thereby, with approval and consent and for 
the benefit of defendant Fountain, and for purpose of im¬ 
proving the property for conveyance to defendant, invested 
in said property the sum of $15,000, in purchase and im¬ 
provements thereof, being $9,000 derived from mortgage 
proceeds and $6,000 provided as cash; plaintiffs Filson 
thereupon conveyed and defendants Fountain took title to 
said property as aforesaid. 

' 6. Since August, 1937, and continuously thereafter, de¬ 
fendants Fountain have occupied or profitably rented said 
property as improved, and, in September, 1945, contracted 
to sell same for $15,600, and thereupon denied they should 


pay to plaintiffs Filson the sum of $6,000 payable as afore¬ 
said, and instead claimed and now claim to possess and own 
said property free of said claim for $6,000. 

7. The premises considered, plaintiffs Filson allege the 
parties intended the conveyance of the property to defen¬ 
dants Fountain was for a principal consideration of $15,000, 
to be evidenced by defendant assumption of $9,000 of mort¬ 
gages and further payment of $6,000 by defendants to 
plaintiffs; that plaintiffs have fully performed and defen¬ 
dants have only partially performed by assumption 
63 of said mortgage debt and by failure to pay said 
$6,000; that plaintiffs are without adequate remedy 
against defendants to enforce payment of said $6,000 except 
or unless by judicial action and determination that defen¬ 
dants Fountain under said deed and option agreement have 
and hold property of plaintiff of the value of not less than 
$6,000 in resulting trust for the use and benefit of plaintiffs, 
and, upon failure of defendants to pay or secure said 
amount to the satisfaction of plaintiffs, that plaintiffs re¬ 
cover judgment for $6,000 and legal interest secured by 
lien and said property be subjected by sale for the satisfac¬ 
tion thereof. 

WHEREFORE, plaintiffs Filson pray: 

That it be adjudged and decreed herein that plaintiffs 
have an undivided beneficial interest in said property of the 
value of not less than $6,000; that defendants hold said 
property in resulting trust for the benefit of plaintiffs to 
the extent of said beneficial interest, that plaintiffs recover 
$6,000 and legal interest from defendants and a lien to se¬ 
cure same upon said property, and that said property be 
ordered sold to satisfy unless defendants pay same to plain¬ 
tiffs, that plaintiffs recover their costs and be granted all 
other relief to which they appear entitled. 

Camden R. McAtee, 

Attorney for Plaintiffs. 






[Exhibit A to this Amerced and Supplement Complaint 
is printed hereafter under the heading * Defendants’ 
Exhibit No. 8y«^Exhibit B is printennder the heading 
“Defendan^rExhibit No. 9”; an<yExhibit C is printed 
under threading “Defendants’^Exhibit No. 3.”] 

66 Filed Jnn 6 1946 

Answer to Amended and Supplemental Complaint 

Defendants for answer to the amended and supplemental 
complaint say: 

Fibst Defense 

Plaintiffs’ amended and supplemental complaint fails to 
state a claim upon which relief can be granted. 

Second Defense 

The Court lacks jurisdiction over the subject matter. . 

Third Defense 

In answer to the numbered paragraphs of said amended 
and supplemental complaint defendants admit, deny and 
allege as follows: 

67 Paragraph 1. Admitted 

Paragraph 2. Defendants admit that plaintiffs 
reside in Englewood and the defendants in the District of 
Columbia and admit that plaintiff Paul Filson and defen¬ 
dant Brainard Fountain are brothers. They allege that 
when he was about 37 years old plaintiff Paul Filson, whose 
natural parents were living at the time, was adopted by 
Mrs. Filson, a widow of advanced years, since deceased, 
who, prior to said adoption, was in no way related to said 
Paul Filson. Except as herein admitted and qualified, 
Paragraph 2 is denied. 

Paragraph 3. Defendants admit that they claim to be 
and allege that they are owners of the property described 
as follows (hereinafter called the property): 




All those certain lots, tracts or parcels of land and prem¬ 
ises, situate, lying and being in the City of Englewood, in 
the County of Bergen, and State of New Jersey, shown and 
designated as lots numbered Six (6) and Seven (7) on a 
map entitled “Map of Property of Gorham and Jackson, 
Englewood, N. J.” made by H. Birwhistle, C. E. and filed 
in the Bergen County Clerk’s office as Map # 551. 

i 

Defendants deny that plaintiffs have any claim upon or in- J 
terest in said property or claim against the defendants 
of any kind, whether in the nature of a resulting trust or 
otherwise. 

Paragraph 4. Defendants admit that the plaintiff Paul j 
Filson purchased the property and that on December 24, 
1937 plaintiffs conveyed it to the defendants for a valuable 
consideration. They deny that the consideration for the j 
conveyance from plaintiffs to the defendants embraced a 
purchase price of $15,000.00. Defendants admit that 
68 Exhibit A attached to their answer to plaintiffs’ j 
original complaint is a true copy of the deed of con¬ 
veyance from plaintiffs to defendants. Defendants admit 
that Exhibit B to their answer to plaintiffs’ original com¬ 
plaint is a true copy of an option agreement between plain- ; 
tiffs and defendants. To the extent that the allegations of j 
Paragraph 4 as to these Exhibits are inconsistent with or 
add to the Exhibits themselves, such allegations are denied. ! 
Plaintiffs’ allegation that the failure of the plaintiffs to j 
exercise their option, or the failure of the defendants to j 
pay the price fixed for obtaining release of the option prior 
to its expiration, would leave title in the defendants “sub- \ 
ject to the unsecured and unsatisfied purchase price of j 
$6,000.00 owing to the plaintiffs” is denied. Defendants j 
admit that plaintiffs did not exercise said option and that 
defendants did not pay to have it released prior to its ex- j 
piration date. Defendants allege that from the date of the j 
expiration of said option until September 1945, plaintiffsi 
never claimed to have any right to interest in or claim upon j 
said property of any kind whatsoever. They allege that, j 
after the expiration of said option, plaintiffs first claimed j 

l 
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an interest in said property or the proceeds thereof in Sep¬ 
tember 1945. Defendants admit that they did not deny the 
existence of plaintiffs’ claim until plaintiffs first advanced 
it in September 1945. They admit that they then denied 
that plaintiffs had any claim upon or interest in said prop¬ 
erty or the proceeds of its sale and that they refused to 
agree to pay any part of the proceeds of the pro- 

69 jected sale of the property to plaintiffs. Defendants 
admit that they intended, at the time, to use the pro¬ 
ceeds of the sale of said property to buy themselves another 
house. Defendants admit that they entered into a contract 
for the sale of the property which was not carried out. They 
allege that the purchaser refused to fulfill her contract and 
deny that the sale of the property was not completed be¬ 
cause of the institution of this suit. 

s Paragraph 5. Defendants deny that the deed and option 
(Exhibits A and B to defendants’ answer to the original 
complaint herein) grew out of or were in any way con¬ 
nected with the written agreement dated March 8, 1937, 
which is Exhibit G to plaintiffs’ amended and supplemental 
complaint. They admit the execution of said agreement. 
They admit that plaintiff Paul Filson purchased said prop¬ 
erty for $7,000.00. They allege that the plaintiff Paul Fil¬ 
son contracted to buy said property before said agreement 
of March 8,1937 was entered into. They admit that plain¬ 
tiff Paul Filson advanced defendant Brainard Fountain 
$3,000.00 according to the terms of said agreement. They 
allege that the agreement of March 8, 1937 was abandoned 
by mutual agreement and that defendant Brainard Foun¬ 
tain repaid said $3,000.00 to plaintiff Paul Filson, less ap¬ 
proximately $165.00 paid by defendants to a heating con¬ 
tractor for expense incurred in connection with a heating 
contract for the house which was cancelled when the agree¬ 
ment of March 8,1937 was terminated. Defendants allege 
that plaintiff Paul Filson completed his purchase of said 
property after the contract of March 8,1937 had been 

70 terminated by taking title in his own name. Defen¬ 
dants admit that plaintiff Paul Filson made improve- 


tl 
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ment8 to said property. They deny that these improve¬ 
ments were made for defendants benefit or for the purpose 
of conveying the property to defendants. They deny that 
the contracts and bills for the improvements were ap¬ 
proved by defendants at any time. Defendants admit that 
after the improvements on the property had been completed', 
the bills for them were exhibited to defendant Brainard 
Fountain. Defendants allege that the improvements were 
made by plaintiff in his uncontrolled discretion on his own 
behalf. Defendants admit that plaintiff Paul Filson spent 
a substantial sum for improvements to the property, but for 
lack of information sufficient to form a belief, deny that the 
amount expended for improvements was $8,000.00. They 
admit that they moved into the property as a lessee of its 
owner, the plaintiff Paul Filson, and that from August 1, 
1937 to December 24, 1937, they paid rent to the plaintiff 
Paul Filson, the rental for the months of September, Oc¬ 
tober, November and December being paid to the Engle¬ 
wood Mutual Building and Loan Association of Englewood, 
New Jersey, for the account of the plaintiffs, to apply on 
the monthly payments due under a mortgage placed on the 
property by plaintiffs. 

Paragraph 6. Defendants admit that they occupied said 
property as lessees of plaintiff from July 1937 to Decem¬ 
ber 24,1937, and as owners from December 24,1937 to May 
1942, and that since May 1942 they have, as owners, leased 
the property from time to time to others. Defen- 
71 dants admit that in September 1945 they contracted 
to sell said property for $15,600.00. Defendants ad¬ 
mit that they have refused to pay the plaintiff $6,000.00 or 
any other sum and that they deny that plaintiffs have any 
interest in or claim upon said property or against the 
defendants. 

Paragraph 7. Defendants deny that the conveyance of 
the property to defendants was for a principal considera¬ 
tion of $15,000.00 and that they hold any property of the 
plaintiffs in resulting trust for the use and benefit of plain- 
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tiffs. The remainder of the allegations of Paragraph 7 are 
denied. 

All allegations of plaintiffs’ amended and supplemental 
complaint not hereinbefore expressly admitted, qualified or 
denied, are denied. 

Wherefore, defendants pray: 

That plaintiffs’ amended and supplemental complaint be 
dismissed at plaintiffs’ costs. 

Wtijjam M. Aiken 
Attorney for Defendants 


72 Filed Feb 17 1947 

Suggestion of Death—Motion for Substitution of Party 

Plaintiffs, Paul Filson and Anna F. Filson, by their at¬ 
torney, suggest the death in August, 1946, of the defendant, 
Brainard Fountain, otherwise known as Brainard V. Foun¬ 
tain, and for cause that the claim sued on is not thereby 
extinguished and that Anna M. Fountain, the other defen¬ 
dant herein is the duly qualified personal representative of 
the deceased as shown by copy of testamentary letters at¬ 
tached, 

Moves the Court for an order substituting * 

Anna M. Fountain, Administratrix of the Estate of 
Brainard V. Fountain, deceased, as party defendant herein 
in place of said Brainard Fountain and providing for the 
action to proceed without prejudice to the proceedings al¬ 
ready had in same. 

Camden R. MoAtee 
Attorney for Plaintiffs. 


[Annexed Testamentary Letters Omitted.] 
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Hmtrii States ©mtrt of Appeals 

Fob the Distbict of Columbia. Circuit 


No. 9664 

Paul Filson and Anna F. Filson, his wife, Appellants 

v. 

Anna M. Fountain, Appellee 


Appeal from the District Court of the United States for 
, the District of Columbia (now United States District 
Court for the District of Columbia). 

Argued May 10, 1948 Decided October 18,1948 


Mr. Camden B. McAtee for appellants. 

Mr. William M. Aiken for appellee. 

' * ” ' _ ( f 

Before Edgeeidn, Clark and Wilbur K. Mtllkr, JJ. 

* ' 1 

< CLARK, J.: This is an appeal from a dismissal in the 

District Court of a civil action, by one brother against 
another, for adjudication, recovery and enforcement ofi 
a claim for $6,000 as his unsatisfied equity arising out of 
a deed, related writings and transactions between the 
brothers with reference to certain improved real estate 
in New Jersey. 

■ f 

Paul Filson and Brainard Fountain were brothers, Fil¬ 
son having taken the name of his adoptive parents. In 
March of 1937, Filson, then bedridden, purchased a house 
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and lot in Englewood, New Jersey, for $7,000 cash. 1 On 
March 8, 1937, four days after the date of the contract 
of sale of the property to Filson, 2 the brothers executed 
in New Jersey a written agreement by which Filson agreed 
to give clear title to Fountain and wife by June 1, 1937, 
and also agreed to give the Fountains $3,000 to be used 
by the Fountains for improvement of the property. In 
return, the Fountains agreed to take title to the premises 
and to give back an eleven-year mortgage in an amount 
not exceeding $10,000. Shortly after the execution of this 
agreement Filson did give Fountain $3,000 for improve¬ 
ments but this amount, less about $166, was soon returned 
by Fountain who indicated that the house could not be 
adequately improved for that amount. Nothing further 
was done under the agreement by either party thereto 
and that agreement was apparently abandoned by tacit 
understanding between the parties. 

Sometime in May of 1937, Filson applied for, and in 
August received, a $6,000 building and loan mortgage on 
the premises. Late in July, 1937, Fountain and wife 
moved into the premises, which were then still being re¬ 
modeled by Filson. From August to December the Foun¬ 
tains paid rent in the form of monthly payments on the 
building and loan mortgage. In October, the improve¬ 
ments were completed at a total cost to Filson of about 
$ 8 , 000 . 

On December 24, 1937, Filson borrowed $3,000 from 


1 In a deposition later taken in contemplation of the instant liti¬ 
gation, Filson testified that he had no use for the property and 
had not even seen it prior to his purchase but that he bought it 
in reliance upon representations by Fountain who handled the en¬ 
tire matter while Filson was still in bed. Fountain having told 
' Filson that he (Fountain) would like to have a home in Englewood. 

* Although the contract of sale is dated March 4, 1937, title to 
the property was transferred to Filson by warranty deed dated 
May 12,1937.. 
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his (and Fountain’s) mother, giving in return a second 
mortgage on the premises. Fountain also signed the bond 
in that transaction allegedly as additional security to the 
mother. That same day, Filson and wife deeded the 
property to Fountain and wife in consideration of the 
Fountains’ assumption of the two mortgages. This deed 
was absolute in form, reciting an express consideration 
with habendum to the use of the grantees, their heirs and 
assigns forever. There was executed simultaneously with 
the deed to the Fountains an option agreement whereby, 
for a recited consideration, the Fountains agreed to give 
the Filsons a three-year first option to repurchase the 
property for $9,000. It was also agreed between the parties 
at that time and in writing that the option to repurchase 
may be terminated by payment to the Filsons of $6,000. 
This option was never exercised by either party and ex- 
• pired on December 24, 1940. It was Fountain’s testimony 
by deposition that Filson agreed (apparently orally) to 
pay interest on the second mortgage and that Filson did 
partially pay such interest during 1938 mid 1939. 

In June, 1941, the Fountains refinanced the two mort¬ 
gages by paying off and discharging completely the sec¬ 
ond mortgage and by making a new mortgage in the 
amount of $6,000 to the building and loan association. 
This latter mortgage is the only remaining encumbrance 
on the property and it had, at the time this litigation 
commenced, been about half paid off. 

Without notice of any kind to the Filsons, the Foun¬ 
tains offered the property for .sale in August, 1945. A 
buyer was found and a contract of sale drawn up, but 
this sale was never consummated due, according to Foun¬ 
tain’s testimony, to the buyer’s inability to pay the agreed 
price ($15,600) and the Fountains still have title to the 
property. As soon as Filson learned of the proposed 
sale he called Fountain, who was then living in Washing¬ 
ton, D. C., and inquired about his (the Filsons’) equity in 
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the property. Fountain then told Filson that he believed 
Filson had no remaining equity in the property.* 

The depositions of Filson and of Fountain, from which 
the bulk of the foregoing information was gleaned, were 
taken in Washington on November 19, 1945. 

In their complaint, filed below in 1946, the Filsons allege 
that the conveyance to the Fountains was for a principal 
consideration of $15,000, to be evidenced by the Foun¬ 
tains’ assumption of $9,000 in mortgages and the further 
payment of $6,000 by the Fountains to the Filsons. Ac¬ 
cordingly, recovery was sought on the theory of a result¬ 
ing trust in favor of the Filsons in the amount of $6,000 
plus interest. Fountain, joint defendant with his wife, 
died after this action was instituted. The Filsons moved 
to substitute in his place his wife in her representative 
capacity. This motion was denied for want of prosecu¬ 
tion. In May, 1947, the matter came on for hearing on 
the defendant’s motion for summary judgment and on 
plaintiffs ’ motion to vacate the order denying the mo¬ 
tion for substitution. Summary judgment was given for 
defendant Fountain and plaintiffs’ motion to vacate was 
denied. The trial judge entered no findings of fact and 
no conclusions of law, but these are not required in the 
circumstances of this case. 4 

Since the land involved in this suit is in New Jersey, 
the law of that state must govern any decision here with 


; 3 Fountain testified that in a later conversation concerning this 
equity he told Filson that all the Fountains were doing was trans¬ 
ferring the proceeds from the sale of the house in Englewood to 
the purchase of a house in Washington, D. C. 

1 4 "Since a summary judgment presupposes that there are no tri¬ 
able issues of fact, findings of fact and conclusions of law are not 
required in rendering judgment, although the court may make 
such findings with or without request. Failure to make and enter 
findings and conclusions is not error/* Lindsey V. heavy et al., 149 
F. 2d 899, 902 (C. C. A. 9th, 1946). 
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regard to the interests, legal or equitable, of the parties 
in that property, and all parties concede that this is so. 
As indicated above, the complaint filed below sought equit¬ 
able relief in the form of a declaration of a resulting 
trust in favor of the Filsons. The trial court refused to 
grant this relief and sustained the defendant’s motion for 
summary judgment, relying, according to the parties, on 
the case of Down v. Down f 80 N. J. Eq. 68, 82 AtL 322 
(N. J. Ch. 1912). In that case a husband and wife joined 
in an absolute conveyance of land to a third party who 
was a mere conduit of title and who in turn conveyed 
absolutely to the wife. Each of the two conveyances 
was absolute in form, recited a specific money considera¬ 
tion and was to the use of the grantee. In construing 
the effect of these conveyances, the New Jersey court held 
that both legal and equitable title to the land was in the 
wife and that no resulting trust could arise in favor of 
the husband. The following rule of law is stated in 
the Down case: 

“But, should it be thought that the views above 
expressed too closely confine the field of operation 
of resulting trusts, I think it is dear that the accepted 
doetrine that a resulting trust cannot arise in favor 
of a grantor, in the absence of fraud, under a deed 
of conveyance expressing a money consideration, with 
dedaration to the use of the grantee, must be regarded 
as operative to deny relief to cross-complainant in this 
suit.”* 

This is the prevailing law of New Jersey as to resulting 
trusts.* 

Applying the facts of the instant case to the prindple 
above set forth it is immediately apparent that the trial 


* 82 AtL at p. 324. 

• See also. Storye et al. V. Lemberger et ux., 92 N. J. Eq. 656, 114 
Atl. 454 (N. J. Err. & App. 1921); Brown et al V. Murray et aL , 
94 N. J. Eq. 125, 118 Atl. 534 (N. J. Ch. 1922). 
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court in this case correctly ruled, by implication, that 
there was no resulting trust in favor of the Filsons be¬ 
cause the deed of December 24, 1937, recited an express 
consideration and granted the property to the use of the 
grantee Fountains. However, it does not follow from 
this that the Filsons should be denied all relief as was 
done by the trial court in this case. The record shows 
that the Filsons ’ complaint contained a general prayer 
for “all other relief to which they appear entitled.” This 
was sufficient to entitle them to any other appropriate 
relief which may be granted by a court of equity. T We 
believe that the Filsons are entitled to other relief and 
hence that the trial court erroneously granted summary 
judgment to defendant Fountain. 

Although we believe this to be an ill-advised suit in 
this jurisdiction in that it should have been instituted 
in New Jersey, the situs of the land, yet, having admitted 
personal jurisdiction over all parties, we can and shall 
order judgment to be rendered in personam against Mrs. 
Fountain, present appellee. It is clear from the record 
that Filson invested at least $15,000 in Englewood prop¬ 
erty having paid an initial $7,000 for the property and 
having improved it at a cost of at least $8,000.* It is 
conceded by all parties that the only consideration paid 
by the Fountains to the Filsons for the absolute convey- 


7 In Helvestine V. Hdvestine, 67 App. D. C. 121, 122, 89 F. 2d 
970 (1937), this court said: 

“It is settled law that ‘if the plaintiff should mistake the re¬ 
lief, to which he is entitled in his special prayer, the court 
1 may yet afford him the relief, to which he has a right, under 
the prayer of general relief, provided it is such relief as is 
agreeable to the case made by the bill/ ” 

8 Appellee asserts on appeal that it is not conceded that the im¬ 
provements cost $8,000. However, Fountain's own statements by 
deposition show that he could not improve the premises for $3,000., 
that he was shown all bills for improvement and did not object 
thereto, and that Filson had spent between $15,000. and $16,000. on 
the property. 
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ance of the property to the Fountains was the assumption; 
by the Fountains of the $9,000 in mortgages. Fountain 
testified that the Filsons agreed orally to pay, and did 
pay, part of the interest on the mortgages. It is thus 
apparent that the Filsons were “out of pocket” at least 
$6,000 as a result of the above-described transactions. 
Filson testified that he never intended this $6,000 as a 
gift to his brother and that Fountain never expected him 
to make such a gift. When asked if Filson intended to 
give him the $6,000, Fountain replied: “I don’t think he 
ever intended to give it to me.” Fountain also stated; 
that he had never paid the Filsons the $6,000. • The option 
agreement was drawn up by a New Jersey attorney now 
dead. When questioned about this agreement, Filson stated 
as follows: 

“When I went over to sign this agreement with 
the attorney—I spoke to Mr. Morrison [the attorney] 
about it I asked him what protection I would have! 
if I turned this house over to him [Fountain] just 
for the title. He told me we could include in the op¬ 
tion the $6,000 balance that I had in there, that my! 
brother would have to give me in the event of a sale. 
He said, 4 In the event that the option expires and you 
didn’t take up the option, you would lose your right 
to buy that property back for $9,000 but you would 
not lose your $6,000 equity.’ ” 

We believe that all of the above-recited circumstances taken 
together clearly show an acknowledged indebtedness of 
the Fountains to the Filsons in the amount of $6,000. 
The expiration of the option to repurchase unexercised 
had no effect upon the indebtedness. The option agree¬ 
ment did not create the indebtedness but was mere evi4 
dence thereof and thus its expiration did not and could 
not destroy or otherwise affect the indebtedness. By the 
expiration of the three year option to repurchase Filson 
lost the right to repurchase for $9,000 and that is all he 
lost and all that the parties intended he should lose. 


The lower court, sitting as a court of equity, had per¬ 
sonal jurisdiction over all the parties and had before it 
all of the various documents from which this controversy 
arose in addition to the extensive depositions of Filson and 
Fountain. It has long been an established rule that the 
decrees of a court of equity are m personam and may be 
enforced in all cases where the parties are within its juris¬ 
diction despite the fact that the res of the controversy is 
or may be beyond the territorial jurisdiction of the tribu- 
nal.® It is equally true that a court of equity, having once 
acquired jurisdiction, will retain it to do complete justice. 
The court below should have found an indebtedness by 
the Fountains to the Filsons in the amount of $6,000 plus 
interest, and then rendered personal judgment against Mrs. 
Fountain in that amount, since a personal money judg¬ 
ment would be, under the circumstances of this case, the 
most effective and complete remedy possible. For failure 
so to do, we must reverse the judgment entered below. 

1 Appellants assert also as error the denial of the mo¬ 
tion to substitute Mrs. Fountain in, her representative 
capacity for her husband, the latter having died since the 
suit was instituted. We agree with appellants that this 
too was error. Title to the Englewood property was in 
the names of Anna and Brainard Fountain jointly. Their 
indebtedness was also joint. The facts that under New 
Jersey law the Fountains became tenants by the entireties 
and that under that law Mrs. Fountain took no additional 
interest in the land from her husband upon his death 10 

* Phelps V. McDonald, 99 U. S. 298, 25 L. Ed. 478 (1879); Ager 
v. Murray, 105 U. S. 126, 26 L. Ed. 942 (1882); Gilbert et al V. 
Beach et al., 42 F. Sapp. 168 (D. C. 1941), affirmed sub nomine 
Beach v. Gilbert et al., 77 U. S. App. D. C. 117,183 F. 2d 50 (1948); 
Indemnity Ins. Co. v. Smoot, 80 U. S. App D. C. 287, 152 F. 2d 
667 (1945), cert, denied 828 U. S. 885, 66 Sup. Ct. 981, 90 L. Ed. 
1611 (1946). 

10 See In re Steiger's Estate, 104 N. J. Eq. 149, 144 Atl. 619 
(N. J. Ct. of Err. & App. 1929). 
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do not diminish Mrs. Fountain’s responsibility as admin¬ 
istratrix of her husband’s estate to satisfy his existing 
debts of which this joint indebtedness for $6,000 was one. i 
Appellee concedes that this is true if we find, as we j 
have, that Brainard Fountain had assumed the $6,000 j 
obligation. 

/ In ruling as we do we recognize that a court of equity | 
is generally reluctant to grant a mere recovery of money, i 
but we believe that this case is one peculiarly within the | 
concurrent jurisdiction of equity since the remedy at j 
law is not certain, complete and sufficient. 11 

,1 

Accordingly, the judgment rendered below is hereby re- i 
versed in all respects and remanded to the District Court I 
with instructions to grant the motion for substitution and j 
to enter judgment in the amount of $6,000 plus interest 
in favor of the Filsons against Mrs. Fountain individu¬ 
ally and as administratrix of the estate of Brainard I 
Fountain. ? 

, ■ ■ j 

Reversed and remanded with instructions . 


‘I 

* 

f 

i 

.* 

•» 


11 See 1 Pomeroy’s Equity Jurisprudence (Symons* 5th Ed. 
1941) §§ 178 et 8eq., particularly § 180. 
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193 Filed Jun 11 1949 Harry M. Hall, Clerk 

SUPREME COURT OF THE UNITED STATES 
No. 542.—October Term, 1948. 

Anna M. Fountain, Petitioner, 
v. 

Paul Filson and Anna F. Filson. 

On Writ of Certiorari to the United States 
Court of Appeals for the District 
of Columbia. 

[April 18, 1949.] 

Per Curiam. 

1 Mr. and Mrs. Filson brought this suit in the District 
Court for the District of Columbia, claiming a $6,000 
interest in certain New Jersey realty. The complaint 
alleged that Mr. and Mrs. Fountain, the defendants, ac¬ 
quired title to this realty subject to a resulting trust in 
favor of the Filsons in that amount The Fountains an¬ 
swered. They denied the existence of a resulting trust 
and also denied the existence of any obligation to the Fil¬ 
sons. The documents covering the transfer of the realty 
and certain depositions of the parties were filed. Mrs. 
Fountain, her husband having died, then moved for sum¬ 
mary judgment under Rule 56 of the Federal Rules of 
Civil Procedure. The sole basis of the motion was the 
claim that New Jersey law would not permit the imposi¬ 
tion of a resulting trust under the circumstances disclosed 
in the complaint and the accompanying documents. The 
' motion was granted and judgment for Mrs. Fountain was 
entered. 

On appeal the Court of Appeals for the District of 
Columbia came to three conclusions. First, it agreed 
that under New Jersey law no resulting trust could 
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arise. Second, it concluded that the summary judgment 
in Mrs. Fountain’s favor was nevertheless erroneous, be¬ 
cause the complaint contained a general prayer for “other 
relief” and alleged facts on the basis of which a 
194 personal judgment for $6,000 could have been re¬ 
covered even in the absence of a resulting trust 
in the realty. Finally, the Court of Appeals proceeded 
to examine the depositions which had been taken in ad¬ 
vance of trial. The court concluded that they showed the 
existence of a personal obligation and the case was, there¬ 
fore, remanded to the District Court with instructions to 
enter a personal judgment in favor of the Filsons for 
$6,000. Mrs. Fountain’s timely motion for a modification 
of this order in order to permit a trial as to the exist¬ 
ence of the personal obligation was denied. 

Mrs. Fountain’s petition for certiorari, which attacks 
only the third portion of the Court of Appeals’ ruling 
above stated, is granted and the judgment of the Court 
of Appeals is reversed. We need not pass on the pro¬ 
priety of an order for summary judgment by a district 
court in favor of one party after the opposite party has 
moved for summary judgment in its favor, where it ap¬ 
pears that there is no dispute as to any fact material to 
the issue being litigated. For here the order was made 
on appeal on a new issue as to which the opposite party 
had no opportunity to present a defense before the trial 
court. In Globe Liquor Co. v. San Roman, 332 IT. S. 571 
(1948), and Cone v. West Virginia Paper Co., 330 IT. S. 
212 (1947), we held that judgment notwithstanding the 
verdict could not be given in the Court of Appeals in 
favor of a party who had lost in the trial court and who 
had not there moved for such relief. One of the reasons 
for so holding was that otherwise the party who had won 
in the trial court would be deprived of any opportunity 
to remedy the defect which the appellate court discovered 
in his case. He would have had such an opportunity if a 
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proper motion had been made by his opponent in the trial 
court The same principle interdicts, a fortiori, the ap¬ 
pellate court order for summary judgment here. 
195 Summary judgment may be given, under Rule 56, 
only if there is no dispute as to any material fact 
There was no occasion in the trial court for Mrs. Foun¬ 
tain to dispute the facts material to a claim that a per¬ 
sonal obligation existed, since the only claim considered 
by that court on her motion for summary judgment was 
the claim that there was a resulting trust When the 
Court of Appeals concluded that the trial court should 
have considered a claim for personal judgment it was 
error for it to deprive Mrs. Fountain of an opportunity 
to dispute the facts material to that claim by ordering 
summary judgment against her. The judgment of the 
Court of Appeals is, therefore, reversed and the cause 
remanded to the District Court for further proceedings 
in accordance with the opinion of the Court of Appeals 
as here modified. 

Reversed, 

% 

189 Filed Jun 11 1949 Harry M. Hull, Clerk 
Greeting: 

Whereas, lately in the United States Court of Ap¬ 
peals for the District of Columbia Circuit, in a cause 
between Paul Filson and Anna F. Filson, His Wife, Ap¬ 
pellants, and Anna M. Fountain, Appellee, wherein the 
judgment of the said Court of Appeals, entered in said 
cause on the 18th day of October, A. D. 1948, is in the 
following words, viz: 

“This cause came on to be heard on the transcript of 
the record from the District Court of the United States 
for the District of Columbia, now United States District 
Court for the District of Columbia, and was argued by 
counsel. 
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On consideration whereof, It is now here ordered and 
adjudged by this Court that the judgment of the said j 
District Court appeal from in this cause be, and the j 
same is hereby, reversed, with costs, and that this cause j 
be, and it is hereby, remanded to the said District Court ; 
with instructions to grant the motion for substitution and 
to enter judgment in accordance with the opinion of this j 
Court.” 

190 as by the inspection of the transcript of the record j 
of the said United States Court of Appeals which 

was brought into the SUPREME COURT OF THE 
UNITED STATES by virtue of a writ of certiorari, j 
agreeably to the act of Congress, in such case made 
and provided, fully and at large appears. 

j 

191 And whereas, in the present term of October, 
in the year of our Lord one thousand nine hundred j 

and forty-eight, the said cause came on to be heard before j 
the said SUPREME COURT, on the said transcript of | 
record, and was duly submitted. 

On consideration whereof, It is now here ordered and 
adjudged by this Court that the judgment of the said i 
United States Circuit Court of Appeals in this cause 
be, and the same is hereby, reversed with costs; and that j 
the said appellee, Anna M Fountain, recover from the 
said appellants One Hundred Twelve Dollars and Forty-! 
seven Cents for her costs herein expended and have exe¬ 
cution therefor. 

i 

! 

And it is further ordered, That this cause be, and the: 
same is hereby, remanded to the United States District 
Court for the District of Columbia for further proceed-! 
ings in accordance with the opinion of the Court of 
Appeals as modified by the opinion of this Court. 

April 18, 1949. 7 ; V. 
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199 Filed Dec 22 1949 Harry M. Hall, Clerk 

Motion by Plaintiffs for Entry of Orders to 
Give Effect to Mandate 

Plaintiffs, Paul Filson and Anna F. Filson, by their 
attorney, move the Court: 

Pursuant to the mandate of the Supreme Court of the 
United States, filed herein, in remand of this cause to 
this Court for further proceedings in accordance with 
the directions to this Court in the opinion of the Court 
of Appeals, now filed herein, as modified by the per 
curiam of the Supreme Court, also now filed herein. 

To enter the following orders as further proceedings: 

i 

(a) In accordance with the direction of the Court 
of Appeals in affirming the grant herein of summary 
judgment to the individual defendant, Anna M. Foun¬ 
tain, to the extent of denial thereby of plaintiff claim to 
a resulting trust, and to give effect to other directions of 
the Court of Appeals as requiring new orders by this 

Court to the extent not modified by the per curiam— 

i * r 

200 An order affirming the grant by this Court of 
summary judgment to said individual defendant, 

Anna M. Fountain to the extent of denial thereby of 
plaintiff claim to a resulting trust, and in all other 
aspects vacating and setting aside the judgment order 
entered May 15, 1947, herein. 

(b) In accordance with the per curiam as in reversal 
of the direction of the Court of Appeals for entry of a 
money judgment for plaintiffs herein against the indi¬ 
vidual defendant, Anna M. Fountain— 

An order that the cause proceed between plaintiffs and 
the individual defendant, Anna M. Fountain, limited by 
the prior proceedings between them to plaintiff claim 
to recover $6,000, interest and costs from said defendant. 
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(c) In accordance with the direction of the Court of 
Appeals for substitution of party defendant as not modi- I 
fied by the per curiam— 

An order substituting in place of and for the defendant, j 
Brainard Fountain, deceased during the pendency of the I 
cause, Anna M. Fountain, Administratrix, of the Estate j 
of Brainard Fountain, deceased, to be subject to all j 
prior and subsequent proceedings as if against Brainard 
Fountain. 

201 (d) In accordance with the direction of the ! 
Court of Appeals for entry of a money judgment 

for plaintiffs herein against the substituted defendant, 
Anna M. Fountain, Administratrix of the Estate of Brain¬ 
ard Fountain, deceased, as not modified by the per curiam, j 

An order granting judgment recovery to and by plain¬ 
tiffs, Paul Filson and Anna F. Filson, against the de¬ 
fendant Anna M. Fountain, Administratrix of the Estate 
of Brainard Fountain, deceased, in the sum of $6,000 with 
interest at 6% from December 24, 1040, with costs and i 
execution. 

• • • • 

j 

202 Filed Dec 28 1949. Harry M. Hull, Clerk. 

I 

Opposition to Plaintiffs’ Motion for Entry of Orders to\ 

Give Effect to Mandate j 

# # # • 

4 

I 

203 In August 1946 the defendant Brainard Foun¬ 
tain died, and on February 17, 1947, plaintiffs made! 

a motion for the substitution of the administratrix of his 
estate as a defendant. This was denied for want of prose¬ 
cution. 

I 

On April 22, 1947, the defendant Anna M. Fountain! 
moved for a summary judgment on her behalf, and on 
April 28, 1947, plaintiffs made a new motion for substi¬ 
tution. I 
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. These motions were heard together and on May 15, 
1947, the motion of the defendant Anna M. Fountain for 
a summary judgment was granted and plaintiffs’ motion 
for substitution was denied. 

* Plaintiffs appealed. The administratrix of Brainard 
Fountain’s estate not then being a party to the case, 
Anna M. Fountain, individually, was the only appellee 
and the case was so treated by the Court of Appeals. 

The Court of Appeals made four findings: 

1. That under the law of New Jersey a resulting trust 
could not arise in favor of plaintiffs and that the lower 
court was correct in so holding. 

2. That plaintiffs’ prayer for general relief required 
the court to consider other theories upon which plaintiffs 
might have recovered. 

3. That in the opinion of the court plaintiffs were en¬ 
titled to recover a money judgment against defendants on 
the basis of the evidence contained in the depositions on 
file. 

4. That the motion for substitution should have been 
granted. 

The Court of Appeals, therefore, concluded: 

204 “ Accordingly, the judgment rendered below is 

hereby reversed in all respects and remanded to 
the District Court with instructions to grant the motion 
for substitution and to enter judgment in the amount of 
$6,000 plus interest in favor of the Filsons against Mrs. 
Fountain individually and as administratrix of the estate 
of Brainard Fountain.” 

After her motion for rehearing had been denied in the 
Court of Appeals, Anna M. Fountain petitioned for a 
writ of certiorari on the ground that the Court of Ap- 
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peals had no power to direct the entry of the judgment 
against her. 

The Supreme Court granted the petition and reversed 
that portion of the judgment of the Court of Appeals 
which directed the entry of a judgment, saying: 

“There was no occasion in the trial court for Mrs. 
Fountain to dispute the facts material to a claim that a 
personal obligation existed, since the only claim consid¬ 
ered by that court on her motion for summary judgment 
was the claim that there was a resulting trust. When the 
Court of Appeals concluded that the trial court should 
have considered a claim for personal judgment it was 
error for it to deprive Mrs. Fountain of an opportunity 
to dispute the facts material to that claim by ordering 
summary judgment against her. The judgment of the 
Court of Appeals is, therefore, reversed and the cause 
remanded to the District Court for further proceedings 
in accordance with the opinion of the Court of Appeals 
as here modified.” 

The parties are now in agreement that the judgment in 
favor of Anna M. Fountain should be vacated and that 
the administratrix of the estate of Brainard Fountain, 
deceased, should now be made a party to the case. The 
parties also agree that the case should be restored to the 
general docket for further proceedings insofar as Anna 
M. Fountain individually is concerned, and plaintiffs con¬ 
cede that the prior proceedings in the case are determina¬ 
tive of the issue of resulting trust insofar as Anna M. 
Fountain individually is concerned. 

However, plaintiffs contend that the decision of the 
Supreme Court did not reverse that part of the mandate 
of the Court of Appeals which directs the entry of 
205 a judgment against the administratrix of the estate 
of Brainard Fountain, deceased, after she has been 
made a party defendant to the cause. Defendants claim 
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that the case should now be restored to the general docket 
for further proceedings as to both Anna M. Fountain, in¬ 
dividually, and Anna M. Fountain as administratrix of 
the estate of Brainard Fountain, deceased. 

The reasoning of the Supreme Court is equally applicable 
to her in both capacities. If, as the Supreme Court says, 
it was error for the Court of Appeals to deprive Mrs. 
Fountain of an opportunity to dispute the facts material 
to defendants’ claim for a personal judgment by ordering 
the summary judgment against her, it was equally an error 
to deprive Mrs. Fountain as administratrix of her hus¬ 
band’s estate of the same opportunity. 

This court would clearly not be following the mandate 
of the Supreme Court if it now deprived the administra¬ 
trix of the estate of Brainard Fountain, deceased, of the 
opportunity of defending against plaintiffs’ claim for a 
money judgment as prayed by plaintiffs. 

• • • • 

206 Filed Jan 5 1950 Harry M. Hull, Clerk 
Order Restoring Case to Calendar 

i * * 

Now on this 5th day of January, 1950, in accordance 
with the opinions of the United States Court of Appeals 
of the District of Columbia and the United States Su¬ 
preme Court in this case, and the Court having heard 
the parties on plaintiffs’ motion for orders on the man¬ 
dates herein it is hereby 

ORDERED i 

.M 

1. That the judgment of this Court dated May 15, 
1947, in favor of the defendant Anna M. Fountain, be 
and it is hereby vacated; provided, however, that plain¬ 
tiffs’ claim of resulting trust shall stand denied as to said 
defendant, Anna M. Fountain. 
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2. That Anna M. Fountain, Administratrix of the 
Estate of Brainard Fountain, deceased, be and she is 
hereby substituted, in her capacity as Administratrix, as 
a party defendant for Brainard Fountain, deceased. 

3. This case is restored to the general docket of this 
Court for further proceedings. Except as provided in 
paragraphs one and two hereof, the case shall have the 
same status as to both plaintiffs and both defendants as 
it had immediately prior to the motion of the defendant 
Anna M. Fountain for summary judgment 

/s/ David A. Pine 
District Judge 

• • • • 

196 Filed Oct 27 1949 Harry M. Hull, Clerk 
Motion for Leave to Amend Answer 

Come now the defendants, Anna M. Fountain and Anna 
M. Fountain, Administratrix of the Estate of Brainard 
Fountain, deceased, and move for leave to amend their 
answer by adding thereto a fourth defense as follows: 

Fourth Defense 

Plaintiffs’ right of action did not accrue within three 
years next before the commencement of this action. 

• • • • 

207 Filed Jan 5 1950 Harry M. Hull, Clerk 

Order 

Defendants’ Motion for Leave to Amend their Answer 
having come on for hearing, and the Court having been 
duly advised in the premises, it is this 5th day of 
January, 1950 


ORDERED that Defendants be, and they are hereby, 
given leave to amend their Answer as moved. 

/s / David A. Pine 
Judge 

• • • • 

208 Filed Jan 5 1950 Harry M. Hull, Cleric 

Amendment to Answer 

Leave of court having been granted, defendants hereby 
amend their Answer to plaintiffs’ Amended and Supple¬ 
mental Complaint by adding thereto a fourth defense 
as follows: 

Fourth Defense 

Plaintiffs’ right of action did not accrue within three 
years next before the commencement of this action. 

' • • • • 

217 Filed May 18 1950 Harry M. Hull, Clerk 

Pretrial Proceedings 

STATEMENT OF NATURE OF CASE: Suit by 
husband and wife against wife of deceased brother of 
husband to establish an indebtedness in the amount of 
$6,000.00 plus interest by way of a personal judgment 
against defendant, based on certain transactions between 
the plaintiffs and defendant and her husband in respect 
of real estate in Englewood, N. J. 

! Plaintiff Paul Filson and Brainard Fountain, originally 
named as defendants but suit having filed were brothers. 
In 1937, plaintiffs bought a house in Englewood, N. J. for 
$7,000.00 cash; shortly thereafter, plaintiffs claiming that 
at the time of the purchase it was agreed with defendant 


1 
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• j 

brother that it was to become the home of defendant 
brother and his wife and that plaintiff would provide 
$3,000.00 to be spent as improvements in the house; that j 
defendants would take a conveyance of the legal title to [ 
the property; give $10,000.00 in the form of a first mort- j 
gage to plaintiff; thereafter, the plaintiff brother gave 
defendant brother $3,000.00 for the improvements but j 
after starting improvements and expending $165.00 on j 
them the balance was returned to plaintiff brother be¬ 
cause of defendant brother’s claim, the house could not 
be satisfactorily improved for the sum of $3,000.00. 
Plaintiff claims that several months thereafter, he ob¬ 
tained a loan of $6,000.00 on the property secured by a 
first mortgage in favor of a building and loan association, : 

said loan being payable in monthly installments; 
218 that after this loan plaintiff spent the full sum of j 
$6,000.00 and an additional $3,000.00 on improving j 
the premises. Shortly before the loan of $6,000.00 de- J 
fendants moved into the premises and for a short time 
paid rent, and upon the obtaining of the loan of $6,000.00 i 
defendants paid the installments and taxes instead of 
rent; Plaintiffs claim that on Dec. 24, 1937, plaintiff 
brother borrowed $3,000.00 from his mother, giving her a 1 
second mortgage on the property in the amount of said j 
loan and by agreement with defendants, the mortgages 
on the property were assumed by him and his wife. As 
of the time of assuming the mortgages, plaintiff deeded ; 
to defendants, as tenants by the entireties, the interest i 
of him and his wife and the legal title to the property, j 
As of the time of this transaction, defendants gave plain- j 
tiffs a written option to repurchase the real estate for ’ 
$9,000.00 to be exercised within 3 years and in which j 
option the parties agreed the defendants might terminate j 
same by payments to plaintiffs of $6,000.00 cash; that j 
said option ran full three years and was not exercised. | 
August 1945, defendants made a contract to sell the real 
estate but after legal proceedings were instituted the sale 

* ' i 

i 

! 


<r 

(C 

! 

I 
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was called off and thereupon plaintiff sought relief 
prayed for herein for money judgment in the sum of 
$6,000.00. In 1946, while this suit was pending, defendant, 
Brainard Fountain, died and this suit is now against 
his widow, individually, and in her capacity as adminis¬ 
tratrix of her deceased husband. 

Defendants deny any liability to plaintiffs. They claim 
that the written agreement for the advance of $3,000.00 
by plaintiff for the repairs on the house was made after 
the house was purchased and that upon the return of this 
advancement plus $165.00 the transaction between the 
parties was abandoned and was never revived. Said de¬ 
fendants further maintain that as to any repairs plain¬ 
tiffs claims were made on the property at their 
219 own expense. Plaintiffs are put to proof as to the 

i nature and extent of such repairs and the charges, 
and further, that if such proof is made, defendant main¬ 
tains no agreement, expressd or implied, was entered 
into to pay for said improvements. Said defendants, 
further maintain that at the time plaintiff borrowed 
$3,000.00 from his mother in Dec. 1937, the loan was made 
on the condition that defendant would sign the bond 
securing same and that when plaintiffs deeded the legal 
title of the real estate to defendant, Brainard Fountain 
and his wife, the latter became obligated by the terms 
of the deed to assume and pay both trusts; and the option 
agreement was granted to plaintiffs as their sole rights 
in respect of said property for any claims in the trans¬ 
action. Defendant, accordingly claims, that when the 
option expired plaintiffs lost any right or claim in respect 
of the transaction. Defendant further maintains that at 
the time of the expiration of the option, the value of 
the real estate in the market was not in excess of 
$9500.00. Plaintiff relies on certan oral statements by 
way of admissions but not upon any oral contracts. 
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Stipulations: 

Parties stipulate that all documents heretofore intro¬ 
duced in the case and a part of the record in this case 
in the U. S. Court of Appeals in the Dist. of CoL are 
authentic records and may be received in evidence with¬ 
out formal proof subject to objections as to relevancy 
and materiality. i 

THIS CASE IS SET FOB June 6,1950. 

220 Defendant also pleads laches and bars Statute! 
of Limitations. 

i 

j 

Plaintiffs are given leave to amend their complaint! 
with 5 days, if advised, so as to set forth their claims 1 
in conformity with this pretrial statement, and plaintiffs 
agree that this pretrial order may be considered as anj 
answer of defendant to such amended complaint, if filed, 
without necessity of amended answer. 

i 

STIPULATIONS: By agreement of counsel for the 
respective parties, present in Court, it is ordered that 
the subsequent course of this action shall be governed by 
the following stipulations unless modified by the Court 
to prevent manifest injustice: 

Dated May 18,1950 

/s/ Bolitha J. Laws 
Pretrial Justice 

RE MAR KS of Pretrial Justice for consideration of 
Trial Justice: 

• • • • 

i 

221 Filed May 23 1950 Harry M. Hull, Clerk 

i 

Second Amended Complaint 

• ♦ i 

Plaintiffs, by leave of court asked and granted, amend 
and supplement their amended complaint herein to con¬ 
form to the interval development of their cause of action 


i 

i 


i 
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to evidence and pretrial statements, by additional para¬ 
graph and prayer, as follows: 

8. Plaintiffs state, in the transaction between them and 
the defendants, the mutual and final purpose was for the 
plaintiffs, without making any gift to defendants, to en¬ 
able defendants to purchase from plaintiffs a property 
0 to be their home, of agreed cost of $15,000, to be repre¬ 
sented by a present partial consideration of $9,000, being 
mortgages on same which defendants agreed to assume 
and pay, and a remaining and unsatisfied equity of $6,000 
of plaintiffs in said property to be payable subsequently 
to plaintiffs by defendants; that in proposed execution 
of said purpose, as involving not exceeding $10,000, and 
in agreement with defendants that the property required 
improvement, plaintiffs purchased the property for $7,000, 
in March, 1937, and paid to defendants $3,000 to be used 
to improve the property, and defendants agreed to 
222 purchase said property so improved for $10,000 to 
be evidenced by a mortgage from them to plain¬ 
tiffs payable after ten years and subject to extension; 
that defendants in May, 1937, began and then abandoned 
the improvements, and returned the $3,000, excepting $165 
expended on the property, to plaintiffs in May, 1937; that 
in May, 1937, plaintiffs mortgaged the property for $6,000, 
and paid out the mortgaged proceeds as received in Au¬ 
gust, and also the cash returned and additional funds, 
totalling about $9,000, for the improvements of the prop¬ 
erty, then occupied by defendants in July and thereafter, 
and completed the improvements in October, 1937; that 
defendants paid $75. monthly rent in August and there¬ 
after monthly about $60 on the loan and the taxes, ap¬ 
proximating a total of $100 a month; that plaintiffs, sub¬ 
sequently, with the cooperation of defendants mortgaged 
the property to their mother for $3,000, and in the two 
mortgages recaptured the cash paid out in improvements; 
that defendants were informed and acquainted with the 


37 A 


extent and cost of the improvements and examined and 
verified the contracts and bills as paid in foil by plain¬ 
tiffs for same; that, the parties, being in agreement that 
plaintiffs should purchase said property as improved for 
$15,000, instead of $10,000 as originally agreed, by advice 
of counsel, entered into two written agreements on De¬ 
cember 24, 1937, whereby, first plaintiffs conveyed the 
property to defendants in consideration of the defendants’ 
assumption and agreement to pay the $9,000 of mortgages, 
and second the parties entered into a written agreement 
that within three years thereafter plaintiffs might repur¬ 
chase the property for $9,000 and that defendants 
223 might terminate the plaintiff option to repurchase 
by paying $6,000 cash to plaintiffs, each of said 
writings being under seal and duly recorded as public 
records; that thereafter the parties continued in their 
original relations and confidence, and plaintiffs did not 
repurchase and defendants did not pay $6,000 to plain¬ 
tiffs in the ensuing three years or thereafter; that, in Au¬ 
gust, 1945, plaintiffs ascertained defendants, without in¬ 
forming plaintiffs of their purposes, had contracted to 
sell the property to a third party for $15,600, and there¬ 
upon plaintiffs demanded from defendants the payment 
of $6,000 in satisfaction of their equity and defendants 
stated to plaintiffs their purpose was only to sell and 
reinvest the proceeds in other property; that, when plain¬ 
tiffs insisted on payment, defendants refused payment on 
the grounds that the option had expired and that plain¬ 
tiffs had no equity or claim to interest in the property; 
that defendants subsequently abandoned the sale of the 
property, but continued to refuse and deny the demand 
of plaintiffs; that plaintiffs thereupon immediately insti¬ 
tuted this action to obtain payment of $6,000 from de¬ 
fendants; that defendants in this action admit plaintiffs 
spent between $15,000 and $16,000 into the property; that 
plaintiffs never intended to make any gift to defendants 
by their conveyance of the property, and that the defend- 
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ants never had intended to perform their agreement to 
pay plaintiffs $6,000 in termination of the option, or 
otherwise, for the reason that they felt always that the 
plaintiffs did not have that much equity or interest in the 
property. 

(b) The foregoing premises considered, plaintiffs al¬ 
lege on December 24, 1937, by the deed of convey- 

224 ance by plaintiffs to defendants for a consideration 
of assumption of $9,000 and the agreements by de¬ 
fendants whereby the defendant payment of $6,000 to 
plaintiffs would obtain said property to defendants free 
of claim by plaintiffs; that the parties finally and mu¬ 
tually agreed upon $15,000 as the purchase price pay¬ 
able for said property and upon $6,000 as the interest 
or equity of plaintiffs in same, which was thereby pos¬ 
sessed but not paid for by defendants. 

i 

(c) Plaintiffs also allege that the position of defend¬ 
ants, in denial of any interest or equity of plaintiffs in 
said property and in refusal to pay $6,000 to plaintiffs 
in liquidation of the defendant obligation to plaintiffs, 
is contrary to the original agreements of the parties 
made in their admitted fraternal and confidential relation 
and purposes unjustly to enrich defendants and to cause 
loss to plaintiffs by rejection and violation of the rules 
of good conscience and equity applicable to confidential 
relations, and that in said position equity imposes the 
obligation on defendants and their conscience to respond 
to plaintiffs in satisfaction of said obligation. 

(d) . Plaintiffs also allege they only discovered the 
position of defendants in 1945 and immediately resisted 
I same by proceedings herein, and as plaintiffs are or may 
be without adequate legal relief, that said situation im¬ 
plies and establishes the necessity of imposing an 
equitable constructive trust with the defendants as its 
trustees subject to the orders of this Court necessary to 
confirm and protect the equity of $6,000 of plaintiffs exist- 
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mg in said property, and to require satisfaction thereof 
. to plaintiffs by defendants. <: 

225 ’ "Wherefore, plaintiffs, Paul Filson and Anna F. 

Filson, pray the declaration and imposition of 
equitable obligation upon defendants, inclusive of an 
equitable constructive trust herein declaratory that the 
defendants, Anna M. Fountain, as Administratrix of 
Brainard Fountain deceased, and Anna M. Fountain, in¬ 
dividually, are the trustees thereof to the extent of $6,000 
as the equity of plaintiffs in said property and for orders 
herein requiring the defendants to satisfy said equity by 
payment to plaintiffs of the sum of $6,000 with legal 
interest, and further pray as in their previous amended 
complaint, excepting its claim to a resulting trust, and 
for grant of all other proper and equitable relief. 

• • • • 

226 Filed May 24 1950 Harry M. Hull, Clerk 

Motion to Strike 

Defendants move to strike paragraphs 8(c) and 8(d) 
of the “Second Amended Complaint” served on defend¬ 
ants by mail on May 23, 1950, together with the prayer 
thereof for the following reasons: 

1. Plaintiffs have not obtained leave of Court to 
amend their complaint by adding thereto either allega¬ 
tions of fact relating to a confidential relationship be¬ 
tween defendants and plaintiffs or fraud or by adding 
thereto a prayer for the declaration of a constructive 
trust. 

2. Leave to amend their complaint as plaintiffs now 
attempt to amend by paragraphs 8(c) and 8(d) and the 
prayer of their so-called “Second Amended Complaint” 
has been denied. 

3. Plaintiffs have not been diligent in offering the 
proposed amendment 
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4. Paragraphs 8(c) and 8(d) of the so-called “Second 
Amended Complaint” do not comply with Rule 9(b) of 
the Federal Rules of Civil Procedure in that the circum¬ 
stances which constitute the alleged confidential relation¬ 
ship between plaintiffs and defendants and the breach 
thereof are not stated with particularity. 

• • • • 

227 Filed Jun 27 1950 Harry M. Hull, Clerk 


Order 


Now on this 26th day of June, 1950, defendants’ motion 
to strike paragraphs 8(c) and 8(d) of plaintiffs’ “Sec¬ 
ond Amended Complaint”, served on defendants May 23, 
1950, having come on for hearing and the Court having 
been fully advised in .the premises and having heard the 
arguments of counsel finds that paragraphs 8(c) and 
8(d) of plaintiffs’ “Second Amended Complaint” should 
be stricken. It is therefore: 

ORDERED that paragraphs 8(c) and 8(d) of plain¬ 
tiffs’ “Second Amended Complaint”, served on defend¬ 
ants by mail on May 23, 1950, be, and they are hereby, 
stricken. 


/s/ Edward A. Tamm 
Judge 

June 27, 1950 


228 Filed Oct 23 1950 Harry M. Hull, Clerk 

Findings of Fact, Conclusions of Law, 
and Judgment 

Findings of Fact 

This cause having been heard on October 11 and 12, 
1950, in trial of this action, in accordance with the 
prior judicial proceedings herein, from the evidence ad¬ 
duced at the trial the Court makes the following findings 
of fact: 
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L The plaintiff Paul Filson and the defendant Brain- 
ard Fountain were brothers, Filson having taken the 
name of his adoptive parents. In March of 1937, Filson, 
then bedridden, purchased a house and lot in Englewood, 
New Jersey, for $7,000 cash. Under a contract of sale 
dated March 4, 1937, title to the property was trans¬ 
ferred to Filson by warranty deed dated May 12, 1937. 

2. On March 8, 1937, four days after the date of the 
contract of sale of the property .to Filson, the brothers 
executed a written agreement by which Filson agreed to 
give clear title to Fountain and wife by June 1, 1937, and 
also agreed to give the Fountains $3,000 to be used by 
the Fountains for improvement of the property. In re¬ 
turn, the Fountains agreed to take title to the premises 
and to give back an eleven-year mortgage in an amount 
not exceeding $10,000. Shortly after execution of this 
agreement Filson did give Fountain $3,000 for improve¬ 
ments, but this amount, less about $500 spent on repairs 
to the house, was returned by Fountain, who indicated 

that the house could not be adequately improved 
229 for $3,000. Nothing further was done under this 

agreement by either party thereto, and the agree¬ 
ment was abandoned by the parties. 

3. Some time in May of 1937, Filson applied for, and 
in August received, a $6,000 building and loan mortgage 
on the premises. Late in July, 1937, Fountain and wife 
moved into the premises, which were then being re¬ 
modeled at Filson’s expense, although Mrs. Fountain 
selected certain equipment From August .to December, 
1937, the Fountains paid rent, after August in the form 
of monthly payments on the building and loan mortgage. 
In October, the improvements were completed at a total 
cost to Filson of not less than $8,000. The record shows 
that all bills for improvements were shown to Foun¬ 
tain, who did not object to them, and that he admitted 
in his deposition that Filson spent between $15,000 and 
$16,000 on the property. 
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4. On December 24, 1937, Filson borrowed an addi¬ 
tional $3,000 from his and Fountain's mother, giving in 
return & second mortgage on the premises. Fountain also 
signed the bond in that transaction. The same day, 
December 24, 1937, Filson and his wife deeded the prop¬ 
erty to Fountain and his wife in consideration of the 
Fountains’ assumption of the' two mortgages. This deed 
was absolute in form, reciting an express consideration 
with habendum to the use of the grantees, their heirs, 
and assigns forever. Simultaneously with the deed to 
the Fountains, the parties executed an agreement where¬ 
by, for a recited consideration, the Fountains gave the 
Filsons a three-year first option to repurchase the prop¬ 
erty for $9,000 and the parties agreed that the option to 
repurchase might be terminated by payment by the Foun¬ 
tains to the Filsons of $6,000. The provisions of the 
option agreement were never exercised by either party, 

' ariH it expired on December 24, 1940. After the Foun¬ 
tains took title to the premises, Filson made certain in¬ 
terest payments on the second mortgage. 

230 5. In June, 1941, the Fountains refinanced the 

two mortgages by paying off and dicharging com¬ 
pletely, the second mortgage and by makin g a new mort¬ 
gage in the amount of $6,000 to the building and loan 
association. At the time this litigation commenced, the 
latter mortgage was the only remaining encumbrance on 
the property and had been about half paid off. 

6. The plaintiff Filson invested at least $15,000 in said , 
property by paying the purchase price of $7,000 and im¬ 
proving it at a cost of at least $8,000. The two mortgages 
assumed by the Fountains at the time the property was 
deeded to them totalled $9,000, leaving an acknowledged 
indebtedness of $6,000, evidenced by the option agree¬ 
ment There was no agreement as to when such indebt¬ 
edness should be paid in the event it was still owing when 
the option agreement expired, but the defendant Foun- 
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tain, as admitted in his deposition, knew that the plain¬ 
tiff Filson did not intend to give him the property to 
the extent of $6,000. The Fountains never paid the $6,000 
due the plaintiffs. 

7. In August, 1045, without notice to the Filsons, the 
Fountains offered the property for sale. A buyer was 
found and a contract of sale was drawn up, but the sale 
was not consummated due to the buyer’s inability to pay 
the agreed price of $15,600. As soon as Filson learned 
of the proposed sale he telephoned Fountain, who was 
then living in Washington, D. C., and inquired about the 
equity which he believed he had in the Englewood prop¬ 
erty. The defendant Fountain told Filson that he felt 
Filson had no equity in the property, but further stated 
to Filson that all the Fountains were doing was trans¬ 
ferring the proceeds from the sale of the Englewood house 
to the purchase of a house in Washington, D. C. 

8. The plaintiffs filed the original complaint herein 
on September 11,1945. 

231 9. During the pendency of this action the prop¬ 

erty involved herein was sold by the defendants for 
the sum of $14,500. 

i 

10. Plaintiffs’ original complaint herein was filed on 
September 11, 1945, and the statute of limitations has 
been pleaded by the defendants. | 

Conclusions of Law 


The Court concludes as a matter of law: 

1. That the option agreement evidenced an acknowl¬ 
edged indebtedness in the amount of $6,000 owing from 

the defendants to the plaintiffs. 

. ' •’ V l V TV '\ -T.’ 

2. That the option agreement further evidenced an 
intention on the part of both parties that the indebted¬ 
ness need not be repaid prior to the expiation of the 
three-year period the agreement was in effect. 
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3. That the expiration of the option agreement did not 
extinguish the indebtedness. 

4. That, there being no agreement as to when the 
indebtedness should be paid in the event it was still 
owing at the expiration of the option agreement, namely, 
December 24, 1940, the indebtedness became payable on 
demand. 

5. That this case is within the concurrent jurisdiction 
of law and equity, and therefore the statute of limita¬ 
tions is applicable. 

6. The three-year statute of limitations, which is ap¬ 
plicable in this case, commenced running not later than 
December 24, 1940, and, accordingly, on September 11, 
1945, the date of the original complaint herein, plain¬ 
tiffs’ action was legally barred by the statute of limita¬ 
tions. 

232 «Judgment 

WHEREFORE, it is, this 23rd day of October, 1950, 
adjudged, ordered, and decreed that the plaintiffs’ second 
amended complaint be dismissed, and further that defend¬ 
ants recover from plaintiffs their costs herein. 

/s/ R. B. Keech 
Judge 

• • • • 

233 Filed Nov 15 1950 Harry M. Hull, Clerk 
Order Overriding Motion for New Trial 

Upon the coming on for hearing of the motion filed 
herein by Pmd FUson, et al., Plaintiffs, for a new trial, 
it is this 15th day of November, 19 50, ordered that said 
motion be, and the same is hereby overruled. 
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By direction of 
Justice R. B. Keech. 

• • • • 

234 Filed Dec 13 1950 Harry M. Hull, Clerk 

Notice of Appeal to the United States Circuit Court of 
Appeals for the District of Columbia Circuit 

Notice is hereby given that Paul Filson and Anna F. 
Filson, plaintiffs herein, hereby appeal to the United 
States Court of Appeals for the District of Columbia Cir¬ 
cuit from the final judgment entered in this action on 
October 23, 1950, and as to which plaintiff motion for 
new trial was denied on November 15,1950. 

The parties to said appeal are and will be Paul Filson 
and Anna F. Filson his wife, appellants and Anna M. 
Fountain, individually and Anna M. Fountain, Adminis¬ 
tratrix of the Estate of Brainard Fountain, deceased, 
appellees. 

• • • • 

13 Paul Filson, Plaintiff :— 

• • • • 

37 Cross Examination 

• • • • 

38 Q • • * You entered into an agreement, which 
you now have, and which has been identified as 

Plaintiffs’ Exhibit B, with Mr. Fountain on March 8, 
1937? A That is right. 

• • • • 

39 Q Nevertheless, that agreement was abandoned 
by both o{ you, wasn’t it? A That agreement 

was abandoned when my brother told me that he would 
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be unable to finish the work for the sum I had offered 
to complete the building with. 

• • • *•'. 

51 Q The Fountains moved into this house in 
July, 1937, did they not? A Along about that 
time. Tou are asking for exact dates, and the only way 
I could tell would be to look at the record. I don’t 
know. 

Q For the month of August, 1937, they paid you rent 
in the amount of $75? A The first month they rented, 
they gave me a check that was originally intended to be 
rent Subsequently we changed it He was to make pay¬ 
ments on the house, and the taxes, and the maintenance 
of the house, in lieu of rent, subject to our entering 
into an agreement for purchase at a later date. 

• • • • 

56 A I always felt that my brother would some 

day, as we agreed to, return the $6,000 represented 

and agreed upon between him and I before I turned title 
over to him, as a just balance. 

Q Did you feel that you had an interest in that prop¬ 
erty after December 24, 1937? A I felt that I had 
$6,000 coming from my brother on the property, as rep¬ 
resented by my investment in his property. 

• • • • 

Q It is also true, is it not, that in December, 1940, 

you brought a Mrs. Hurt to the property and showed 
her through it for the purpose of trying to sell it to her? 
A If you will let me clarify that, I will answer it. 
Q Just answer whether or not it is true. A 

57 It is true Mrs. Hurt was brought to the property 
at my brother’s suggestion, because he wished to 

dispose of the property, and I thought I had a buyer for 
him. 
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Q Did you show a Mrs. Hurt through the property in 
1937? A ’ I took -Mrs. Hurt up to the house and intro- j 
duoed my brother and sister-in-law to her with the ob- j 
ject of selling it for them, if they so desired, through j 
this purchaser. 

Note: Defendant objections and rulings as to questions to 
plaintiff, based on statements in deposition of Brainard Fountain, 
are shown in Transecript pp. 63-66 are as follows:— 

• • • • 

63 “You recognized there was $6,000 there that you j 
would have to pay in order to defeat that option ?”) j 

MB. AIKEN: I renew my objection now; the instru- \ 
ments speak for themselves. 

THE COUBT: I think they do. | 

MB. McATEE: (reading) “Q You recognized you 
would have to pay him $6,000 to prevent him from tak- j 
ing the property back, didn’t you, by this option?” 

MB. AIKEN: The same objection. . j 

THE COUBT: I think the instruments speak for 
themselves. 

MB. McATEE: Is that sustained? 

THE COUBT: Yes, sir. j 

MR. McATEE: (reading) “Q And you could only j 
prevent him from doing that by paying him $6,000?” ; 

MB. AIKEN: Objection. 

THE COUBT: I sustain the objection. 

MR McATEE: “Q And you could only prevent him j 
from doing that by paying him $6,000?” 

THE COUBT: I will sustain the objection. 

MB. McATEE: Now, here is a question: 

“Q You would have to pay him $6,000 to keep j 

64 him from taking the property back under that j 
option; isn’t that right?” A Do I have to an- j 

' swer that question?” 

“MB. AIKEN. Go ahead and answer it” 
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' ME. AIKEN: Your Honor, I have a right to make 
any objections now; I did not have to make them then, 
except as to the form of the question. 

! THE COURT: Are you objecting? 

MB. AIKEN: I am objecting. 
i THE COURT: I sustain the objection. 

; MR. McATEE: Then, I guess the next one goes out? 
THE COtJRT: Yes. 

(Mr. McAtee then resumed reading from the typewrit¬ 
ten deposition, through the question on Page 26, as 
follows: 

“That is right. That is all I wanted to know. 

“Now, did you say Mr. Filson intended to give you 
this property to the value of $6,000? ,, 

THE COURT: Where are you reading now? 

MR. AIKEN: He is on Page 26 of the original; you 
are reading from the copy. 

MR. McKAY: Page 31. 

MR. AIKEN: I object to that question, too. 

’ THE COURT: I do not have the question. That 
65 is what I am trying to get. 

MR. AIKEN: The question was: 
i “Now, did you say Mr. Filson intended to give you “ 
this property to the value of $6,000 f ,f 
I object to that. 

i THE COURT: I will sustain the objection. 

• • • • 

r 


Note: Matters subject to above objections are stricken by inter¬ 
lines in following depositions. 
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dren. We argued that matter before Judge Goldsboroupi, 
who agreed with me and gave Mr. McAtee time in wlmi to 
amend his motion to ask for substitution of the dnldren 
rather than the administratrix. M 

Due to an understanding between both of usJne did not 
do that within the time he was expected to, a kl his motion 
was dismissed for that reason. f 

I wish to take no advantage of that po^nt, because that 
was due to an understanding between uJr He has now re¬ 
newed his motion to substitute the administratrix, and in 
the meantime it has appeared that tm \New Jersey where a 
deed is made to a man and wife ranout words of explana¬ 
tion, they take by the entireties^which was a doctrine for¬ 
eign to me, and at the time I npde the argument to Judge 
Goldsborough it was not advanced on behalf of the plain¬ 
tiff, and I just did not know about it. Later Mr. McAtee 
called my attention to thaj^ituation, and that is so. 


131 F*d May 15 1947 

Judgment for the Defendant 

This matter can* on for hearing on May 13,1947, on the 
Defendant’s mraon for summary judgment and on the 
Plaintiffs’ motion to vacate the order denying their mo¬ 
tion for substitution of the Administratrix of the Estate of 
Brainard Fountain, Deceased, and to grant said motion. 

Upon consideration of Plaintiffs’ motion to vacate the 
order denying their motion for substitution of the Adminis¬ 
tratrix fL the Estate of Brainard Fountain, Deceased, and 
to gr six said motion, the Court finds that the Administra¬ 
trix^ the Estate of Brainard Fountain, Deceased, has no 
interest in this action, and that the Defendant, Anna M. 
Fountain, now owns the whole of the title to said property; 
/li Is Thebefobe Adjudged And Ordered that Plaintiffs’ 
^notion to vacate the order denying their motion for substi¬ 
tution of the Administratrix of the Estate of Brainard 





prant said motion, be and it is 

£ 

Defendant AnnafSl. Fountain 
t under Buie 5Gpt>f the Federal 
ing been hearjrupon the plead- 
file, togethjp with the exhibits 
• argumeii#thereon by counsel, 
lay of M^y 1947 
it the option of the Defendant 
iry ji^ugment be, and the same 
lenjfis hereby entered for the 
ajjf by the Plaintiffs. 

A. Pine 
tustice 


Deposition 


$1 Brainerd Fountain, a witness of lawful age, was 
thereupon duly sworn and, being examined by coun¬ 
sel, testified as follows: 

Direct Examination 


By Mr. McAtee: 

Q. What is your name? A. Brainerd Fountain. 

i Q. You are one of the defendants in this action? A. That 
is right. 

Q. What is your relation to the plaintiff Mr. Filson? A. 
My brother. 

Q. How do you account for the difference in names? A. 
Some years ago he became adopted. 

Q. In December 1937 did your brother convey a house to 
you in Englewood, New Jersey? A. He did. 

!Q. Was that conveyance made by the deed, a copy of 
which is attached to your answer? A. I believe so. It was 
conveyed by a deed. I presume that is the deed you have 
there. 

Mr. McAtee: We agree on that, don’t we? 

Mr. Aiken. Yes. 
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By Mr. McAtee: 

Q. Do you have any other property in Englewood 

82 besides that? A. No. 

Q. When did you first move into that property? 
A. I believe it was either late July—I believe it was late 
July of 1937. 

Q. At that time what was the condition of the property? 
A. It was in the process of being remodeled. 

Q. When were those improvements begun? A. Sometime * 
in the spring of the year, after titles was taken to the prop¬ 
erty. 

Q. Was that property improved when Mr. Filson bought 
it? A. No, it had not been improved. 

Q. When were those improvements finished? A. I imag¬ 
ine the early fall, maybe September or October, 1937. 

Q. Can you tell me how much Mr. Filson paid for the 
property when it was unimproved? A. I believe he said it 
was around $7,000. 

Q. Can you tell me how much he spent on the improve¬ 
ment of that property? A. I believe he said he spent a 
total of between $15,000 and $16,000. 

Q. Did you subsequently make any inquiry of him, or get 
his bills, as to the amount of those improvements? A. 
After the property was transferred to me he showed me 
the bills which had been accumulated in connection with the 
remodeling of the house. 

Q. Do you know the amount of them? A. I don’t have 
them. I didn’t have any occasion to keep them. 

83 Q. Then what would you say the property stood 
him at the time you moved into it in expense and 

cost? A. You are asking me to remember figures and I am 
not sure of them. I will say the same figure as before, be¬ 
tween $15,000 and $16,000. I don’t know. 

Q. When you took title to that property what were the 
considerations for your taking title? 

Mr. Aiken. I object to that as being too broad and call¬ 
ing for the conclusion of the witness. 
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By Mr. McAtee: 

■% 

Q. I mean, what did you pay for the property, assump¬ 
tion or any money? A. I assumed two mortgages. 

Q. Do you know the amount of those mortgages? A. One 
mortgage was for $6,000 with the building and loan and one 
for $3,000 to Mrs. Fountain, my mother. 

Q. Did you pay anything in addition to that? A. There 
was no cash at the time of the transfer of the property. 

Q. After you took title to that property were there any 
further improvements ipade on it? Au Some I made my¬ 
self. * 

Q. Were any made by him—by Mr. Filson? A. None 
that I recall. He might have come over and improved two 
or three things, he might have helped me with them. It 
was more or less personal. 

Q. Have you ever paid Mr. Filson the difference of $6,000 
that he put into that property? A. I have not 
84 Q. Before you moved into this property and before 
you took title to it, did you and Mr. Filson have any 
agreement in reference to what was to be done about the 
property? A. There was an agreement signed earlier that 
year, after the property had been purchasd, but that agree¬ 
ment was never carried out. 

Q. Is this a duplicate copy of the agreement which was 
signed at that time (handing paper to witness) ? Al. I be¬ 
lieve so. 

Q. Say yes or no. A. Yes; it appears to be. 

Q. Well, look at it. Are those your signatures? A. It 
appears to be. 

Q. It is a duplicate copy of the original? A. That is 
right. 

Mr. McAtee. Would you identify that as Fountain Ex¬ 
hibit No. 1? 

(Agreement was marked Fountain Exhibit No. 1 for iden¬ 
tification.) 


/ 

By Mr. McAtee: 

Q. By this agreement of March 1937 what did Mr. Filson 
agree to do? 

Mr. Aiken. Oh, I object to that. The agreement speaks 
for itself. 

By Mr. McAtee: 

Q. By this agreement Mr. Filson agreed to furnish $3,000 
to you to make improvements. Did he furnish you that 
money? A. He did. 

Q. Did you use that money in the improvements? A. I 
returned most of it to him. 

85 Q. You returned it to him? A. Yes. 

Q. Did he then spend the $3,000 on the property? 
A. He probably spent more than that. 

Q. By this agreement you were to take over this property 
for $10,000, weren’t you? A. That is right. 

Q. You did take over the property for $10,000, didn’t 
you? A. I did not. 

Q. What? A. I did not That agreement expired be¬ 
cause at the time of the agreement we said we wanted no 
part of that agreement. At the time that agreement was 
filed—certain things were in there, certain stipulations are 
in there, and as time progressed, since the agreement was 
not being carried out, we said no, we wanted no more part 
of it, and the agreement was abolished, so far as we were 
concerned. 

Q. Well, you were to take over this property for $10,000 
under this agreement? A. That property was to be—-under 
that agreement—was to be conveyed to me at the time of 
.-the transfer of the title, which was originally when the prop¬ 
erty was purchased, in March of that year. Furthermore, 
I was to spend $3,000 in my own way. That was not car¬ 
ried out and because of that I told him I didn’t want it, and 
I returned his money to him. I told him we didn’t want to 
take the property at all. 
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I. You didn’t want to take the property? A. That is 
right. 

Q. You say you told him that? A. Yes. 

Q. Yet you moved into it within thirty days? A. 
No. We were in the property when the money was re¬ 
turned to him. 

Q. You had already taken possession? A. No. We were 
living in the house on a rental basis. We went in there on 
a rental basis. As far as this agreement, it was terminated. 
1 Q. Under this agreement if you had carried this agree¬ 
ment out, you would have given him a mortgage for $10,000 
on this property? A. And I would have had my choice in 
the way the work was to be done. 

Q. When you did take over the property you assumed 
mortgages of $9,000? A. It had no relation to this agree¬ 
ment whatsoever. It was a different transaction entirely. 

Q. It was the same house, wasn’t it? A. It was under 
different terms. 

Q. Well, the $3,000 that he was to put up under this agree¬ 
ment, he put into the property, didn’t he? A. Well, he 
spent it the way he saw fit, not the way I saw fit. This con¬ 
tract said I would have a choice and be able to make ex¬ 
penditures and do it in my own way. The whole thing was 
taken out of my hands and the money was returned. The 
property was never transferred to me until many months 
later, under different conditions, aside from that agree¬ 
ment. 

87 Q. These improvements that were made on the 
property were made with your approval, weren’t 
they? A. No. He contracted for them himself. 

Q. He let the contracts? A. They were his contracts. I 
was not consulted in the contracts in any way. He made 
his own negotiations. 

Q. You didn’t disapprove of them? A. It was not my 
property. How could I disapprove? 



Q. Yon were living in it? A. Yes, on a rental basis. I 
bad nothing to say as to the amount of money he put in the 
property. 

Q. When yon moved in in July, did yon pay him any¬ 
thing? A. I paid him in August, on a rental basis. He 
told me I could live there one month without any rent. He 
said, “It is a good investment for you to live there on a 
rental basis,” and I said, “All right. I don’t want it, but 
if that is what you want, all right.” Thereafter I had noth¬ 
ing to say about his contracts. 

Q. How much rent did you pay him? A. The first month, 
$75. Subsequently, $60, plus the assuming of the taxes, 
which ran about $40 a month, $475 a year, and plus other 
expenses. 

Q. What other expenses would you have? A. Well, for 
example, your insurance, and things of that kind. 

Q. That was not on the property, was it? A. On the 
property? 

Q. Yes. A. That came in the following year on the 
88 rental. I will take that off. 

Q. I am trying to get now what you did before you 
took title. I am not trying to be unpleasant about this. A. 
I know you are not. 

Mr. Aiken. I think you are talking a little too fast. Think 
about the question a little bit 

By Mr. McAtee: 

Q. Between the time you moved in the property, which 
was in July—is that right? A. That is right. Late July. 

Q. —and December 24th—let’s be definite—what rent and 
expenses did you pay? A. I paid $75 for the month of 
August and $60 thereafter to the building and loan monthly. 

Q. To the building and loan? A. That is right. 

Q. What was that on? A. For the mortgage which was 
on the property. 

Q. Well, the mortgage was not put on the property until 
December 24, was it? A. There is an earlier mortgage that 
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was put on the property. It was requested in May and 
concluded early in August. $6,000. 

Q. Oh, there was a previous mortgage? A. That is the 
building and loan mortgage I am speaking about now. 

Q. Your conclusion or your statement is that this agree¬ 
ment of March 1937 was never given any effect? A. So 
far as I was concerned, it was of no effect because 

89 the provisions were not carried out. 

Q. When you took title in December, the $6,000 he 
had spent on improvements, of which you had the advan¬ 
tage, were not paid for by you, were they? A. Will you 
state that question again? 

Q. You didn’t pay the $6,000 above the $10,000 assump¬ 
tion, that he had spent on the property, did you? A. All I 
did on the property was to assume the two mortgages. 

Q. I say, there was $6,000 more than that spent on the 
property, wasn’t there, between five and six thousand dol¬ 
lars? A. If Mr. Filson so stated, that is right. 

Q. And you haven’t paid him any part of that? A. I have 
not. 

Q. Did you subsequently offer this property for sale, Mr. 
Fountain? A. Yes, this summer. 

Q. Under what circumstances? A. What do you mean 
by circumstances? I just offered it for sale. We had a 
buyer. 

Q. When was that? A. This summer—August of this 
year. 

Q. Did you notify Mr. Filson you were offering it for 
sale? A. No. 

Q. Did you make a contract to sell it? A. I did. 

Q. What were you to get for it? A. $15,600. 

90 Q. Did that contract go through? A. It did not 
Q. Why not? A. The woman couldn’t go through 

with it. 

Q. Couldn’t raise the money? A. Apparently so. 

Q. Did she make a deposit on the contract? A. She did. 
Q. What became of the refund? A. I had to refund it 
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Q. Who paid the broker? A. We got a release from the 
broker. It wasn’t necessary. 

Q. There is no contract for sale of the property at all? 

A. Not at the present time. 

Q. And this contract fell down after this action was in¬ 
stituted, didn’t it? A. During that period. That is right. 

Q. Did Mr. Filson call yon up or ask yon about your 
projected sale of this property? A. He did. 

Q. Where were yon at that time, in Englewood? A. No. 

I was in Washington. 

Q. What did yon say to him? A. Well, he did most of 
the talking. 

Q. Well, yon said something in reply, didn’t yon? A. 

No. The substance of it, he asked me what I was going to 
do about the property, asked me if what he heard was cor¬ 
rect, that I was going to sell it, and I said it was true. 

91 He asked me about what his equity was in it and I 
told him I felt he didn’t have any equity in the prop¬ 
erty. 

Q. Did he make any reply to that? A. He did. He said, 
“Well, I want to know what you are going to do about my 
money in there.” 

I said, “I will let you know.” 

This concluded the conversation. 

Q. Then what did you do? A. Subsequently I visited 
Englewood and I called upon him. 

Q. You went to see him in Englewood? A. I was up 
there on another matter. While I was in Englewood I went 
over to his house. 

Q. What did you say to him then? A. I indicated to him 
that the property was for sale. He asked whether we in¬ 
tended to give him anything for his equity. We replied 
actually all we were doing was transferring the proceeds 
from the sale of the house in Englewood to the purchase of 
a house in Washington. 

Q. You and he talked about the equity he had in the 
house, did you? A. Undoubtedly that arose. I cannot re¬ 
call the exact substance of it 

i 
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Q. Well, do you deny he had an equity in the house? A. 
I told him I felt that the house was sold, that he had had 
an opportunity to repurchase it under his option agreement 
1 and that had not been exercised, and I felt the house had 
been sold and we had the full equity in it. 

Q. Well, now you have referred to an option agree- 
92 ment. We haven’t heard anything about that. What 
is the option agreement? A. I believe a copy has been 
submitted. 

Q. Is that the agreement which you likewise attached to 
your answer? 

Mr. Aiken. That is conceded. 

By Mr. McAtee: 

Q. Is this the option agreement (handing paper to the 
witness)? A. That is it; yes. 

Q. It is? A. Yes. It is a different form than this one. 
Is that the original one? 

Q. No. That is a transcript from the Court. A. Well, 
that is what it is, then. 

Q. This option is dated December 24, 1937. A. That is 
right. 

Q. That was made the same day as the deed to you, was 
it? A. That is correct. 

Q. Both of those papers were drawn up before the deed 
was delivered to you; is that right? A. That is right. 

Q. Who drew up those papers? A. My brother’s attor¬ 
ney. 

Q. Was he your brother’s attorney or your attorney? A. 
It was not my attorney. I thought it was my brother’s at¬ 
torney. 

i 93 Q. Where is this Mr. Morrison? A. He is in 
Hackensack, I believe. 

Q. Was Mr. Filson present with you when these agree¬ 
ments were drawn up by Mr. Morrison? A. That is right. 

Q. What was the arrangement under which they were 
drawn up? What agreement had you and he reached about 
the matter? 
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Mr. Aiken. I object to that on the ground that the instru¬ 
ments speak for themselves. 

Mr. McAtee. That is all right. He can still state the 
circumstances under which they were drawn up. 

By Mr. McAtee: 

Q. What led up to these agreements? What was the 
conversation about it? A. The preliminary arrangement 
there—my brother wanted to borrow some additional funds, 
and in order to do so the funds were made available by 
my mother, who would not loan the money on the property 
unless I signed the notes— 

Q. Unless you signed what note? A. It was the bond on 
the deed—to my mother. 

Q. Do you have a copy of that mortgage to your mother? 

Mr. Aiken. Here it is (handing paper to counsel). This 
is off the record. 

(There was a discussion off the record.) 

By Mr. McAtee: 

Q. Let’s go back a minute, Mr. Fountain, and see if we 
cannot get this straight in this way: When it came time to 
make title to you for this property, do you know whether 
this property was encumbered by any previous mortgage? 

A. Yes, the building and loan, the one I was making 
94 the payments on. 

Q. The one you were paying on? A. Yes. 

Q. Did you or did you not agree with Mr. Filson that that 
should be taken off and a new mortgage to the building and 
loan should be made? A. No; there was no discussion of 
that kind that I recall, Mr. McAtee. 

Q. Well, you made a new mortgage on December 24 to 
the building and loan, didn’t you, or some one of you? A. 
No. I didn’t make a new mortgage to the building and loan. 

Q. Well, did Mr. Filson make one to the building and 
loan on December 24? A. Not that I know of. 

Q. The deed to you of December 24,1937, recites that the 
premises are subject to lien of two mortgages; one made 
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by Paul Filson and Anna Filson, his wife, to the Englewood 
Mutual Building and Loan Association, in the sum of 
$6,000, and the other mortgage of $3,000 by Paul Filson and 
Anna Filson, to Laura S. Fountain, dated December 24, 
1937. There was no new building and loan mortgage made 
at that timet A. Not at that time; no. 
i Q. There was a new mortgage made to your mother, a 
second mortgage, for $3,0001 A. That is right. Decem¬ 
ber 24. 

Q. How much was owing on the first mortgage to the 
building and loan association at the time you assumed itt 
A. Well, when I took over it was a full six thousand 
95 dollars. By December, at the time you are referring 
to, I don’t think the amount had been reduced very 
greatly on a 6 percent mortgage over that period of time. 
So it was probably still in the neighborhood of $6,000. 
i Q. Well, I had the impression from this deed dated De¬ 
cember 24, 1937, that that applied to both of those mort¬ 
gages. As a matter of fact— A. There was only one build¬ 
ing and loan mortgage at that time. That was the $6,000 
one. That was placed in August 1937. 

! Q. That was previously on the property? A. That was 
on the property—that was placed there while I was in the 
house. That was used to pay off some of the construction 
contracts. 

Q. In other words, by that $3,000— A. No. $6,000. 

Q. What about the original consideration for the prop¬ 
erty—the $6,000? A. I think you and I are getting a little 
confused here. 

Mr. Aiken. Why don’t you sit back and let him ask the 
questions and you give the answers? 

The Witness. All right. Go ahead. 

By Mr. McAtee: 

Q. Well, Mr. Filson bought this property for $7,000; is 
that correct? A. That is correct 

Q. Did he pay cash for it? A. I believe he did. 



Q. Then when he got a $6,000 mortgage on it he got $6,000 
of that back, didn’t he? A. No. The $6,000 which he 

96 obtained from the building and loan was used for 
paying the expenses for part of the remodeling of the 

house. 

Q. Now then, what was the $3,000 that he got from his 
mother used for? A. That was used for his own personal 
matters. It had nothing to do with the property. 

Q. Then he got part of the $7,000 back in that, didn't he? 
A. He obtained a $3,000 mortgage from my mother. 

Q. Well, now, when you folks got together and were to 
make this deed to you, how did this question of this option 
come up in this $6,000? A. My brother wanted the priv¬ 
ilege of buying the property back, because he fully ex¬ 
pected to receive additional funds and be able to take it 
back again. This option was something I didn't prepare. It 
was prepared and I signed it. It was not my wording, nor 
are any of the clauses there clauses that I requested or sug¬ 
gested. 

Q. He didn't take the property back under that option, 
did he? A. He did not. 

Q. And you didn't pay him the $6,000 to release that 
option, did you? A. I assumed that the option expired as 
of the date— 

Mr. Aiken. Just pay attention to what he asks you and 
then answer. 

By Mr. McAtee: 

Q. I asked you if you paid him $6,000. A. No. 

97 Q. After that option expired did you and he dis¬ 
cuss this $6,000? A. We did not. 

Q. Not at all? A. Nothing on the basis that I would re¬ 
fresh my memory that he was going to take the property 
back. 

Q. Did you ever talk to him about taking the property 
back after this option expired? A. Not after the option 
expired; no real discussion. We made several suggestions 





before we financed it that we hoped he would—that was 
when my mother still had the equity in the property. 

Q. After he learned of this sale of the property, did you 
discuss this equity about $6,000! A. That is the same con¬ 
versation we spoke about before. 

Q. You said you wanted to put that money into property 
down here? A. I said I wanted to put the money I derived 
from the sale, any equity I had in that property, into the 
property down here at Washington. 

Q. And he objected to it, didn’t he? A. He objected 
to it 

Q. Have you invested that money in any way down here 
as yet? A. The house has not been sold. 

Q. The house has not been sold. That is a complete an¬ 
swer to that. Now, you referred a minute ago to a bond or 
an arrangement in connection with the $3,000 mort- 
98 gage to your mother. What was the purpose of that 
bond? A. My mother wanted security from myself 
on the mortgage; otherwise she would not loan the money. 

Q. Is this the original bond you speak of (handing paper 
to the witness) ? A. Yes. 

i Mr. McAtee. Will you identify that as Fountain Exhibit 
No. 2? 

(Mortgage was marked Fountain Exhibit No. 2 for iden¬ 
tification.) 

By Mr. McAtee: 

Q. Did you pay off this mortgage to your mother, of 
$3,000? A. It has been liquidated with my mother. 

Q. Did you pay the interest on it? A. He paid the interest 
—during the three-year period I paid it for the last year 
and a half, and about a quarter of the first two years. 

Q. Did you ever ask your brother to pay any of the in¬ 
terest on that mortgage? A. He paid part of the interest 
on the mortgage. 

i Q. I show you a check dated June 30, 1938, for $45; a 
check dated December 22,1938, for $90; and a check dated 
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July 18,1939, for $90. The first check is signed by Anna S. 
Filson and the other two checks by Paul Filson; and they 
are each of them to the order of Mrs. George Fountain, and 
they bear notations—two of them do—that they are part 
interest on the Linden Avenue property. 

Are those items which Mr. Filson paid for you? 

Mr. Aiken. I object to the introduction of those 

99 checks or any questions about them. There is no 
evidence that Mr. Fountain has ever seen them be¬ 
fore or knows anything about those particular checks. 

Mr. McAtee. I am letting him find out about them. 

The Witness. They would appear to be part of the inter¬ 
est, at least two of them, which are so indicated on the 
checks, and so signed by the recipient, that they were part 
interest on the mortgage. 

By Mr. McAtee: 

Q. Was that paid for your account by Paul Filson? A. 
That was paid by Paul Filson because he was still listed on 
the mortgage. 

Q. Well, you had assumed the mortgage, hadn’t you? A. 
I had assumed the mortgage, but he agreed to assume the 
interest on that mortgage. 

Q. He agreed to assume the interest on the second mort¬ 
gage? A. That is right He did. There was nothing in 
writing. I agree on that. 

Q. Well, by your deed of December 24, there is a provi¬ 
sion that says the premises are conveyed subject to the lien 
of two mortgages, describing the Englewood Mutual Build¬ 
ing and Loan Association mortgage of $6,000, and a second 
mortgage to Laura Fountain of $3,000, which mortgages the 
party of the second part hereby assumes and agrees to pay. 
A. I assumed the mortgage, but my brother said he would 
pay the interest on these mortgages and he started to pay 
the interest on these mortgages, as evidenced by— 

Q. Why was it your brother did all these things for 

100 you, Mr. Fountain? A. I don’t know whether you 
consider it much assistance, when you assume an 





obligation to live in a house, where you move from a place 
where you are paying $45 a month into a place costing about 
$145 or $150 a month. At the time we took this we stated 
we didn’t want to take the property over; we made it very 
clear to him; as an accommodation to him we assumed this, 
in order that he could receive additional funds to protect 
another piece of property which he had in Florida. It was 
done as an accommodation to him. 

Q. Why was the mortgage of $3,000 made in the name of 
Anna and Paul Filson, when you were the owner of the 
property? A. He gave my mother the mortgage when he 
received the cash. That was all subsequently transferred 
over to me. In other words, it was prepared on the basis 
of giving her a mortgage first and then deeding the prop¬ 
erty to me subject to this mortgage. 

Q. You were to pay your mother the mortgage and every¬ 
thing that went with the mortgage, interest on the mort¬ 
gage, and so forth, weren’t you, to pay the whole thing? A. 
I was on the bond. I wasn’t on the mortgage to my mother. 

Q. Well, you assumed it under the contract? A. I as¬ 
sumed it. That is right. 

Q. And you assumed the building and loan mortgage? 
A. That is correct. 

Q. You paid the interest on the building and loan mort¬ 
gage? A. I paid off the carrying charge on a rental 
basis. 

101 Q. That included interest, didn’t it? A. Yes. 

Q. Didn’t you pay off your mother’s mortgage in 
the same way? A. Subsequently I did. 

Q. What would your brother have done with this house 
if you hadn’t taken it over? A. He could have rented it to 
others, which we asked him to do. 
j Q. Could he have sold it? A. We asked him to sell it. 

Q. Could he have gotten $15,000 for it? A. That is ex¬ 
tremely doubtfuL 

Q. Didn’t he buy this house originally for you? A. He 
bought it for himself as an investment. 
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Q. Under the contract of March 1937? A. I think that 
contract of purchase was entered into before the agreement 
with myself. He bought the house for himself. We said we 
didn’t want it. 

Q. Yon didn’t want it? A. Absolutely. From the very 
beginning. 

Q. But you got it and you still have it and you have 
$6,000 of his money in it, haven’t you? Mr. Aiken. Well, 
if that is a question, I object to it as argumentative. 

By Mr. McAtee: 

Q. Well, you agree to that, don’t you? A. Will you re¬ 
peat your question? 

Q. You got the house and it has $6,000 of his 
102 money in it? 

Mr. Aiken. Same objection. 

The Witness. I have the house. 

By Mr. McAtee: 

Q. And the $6,000 of improvements that he put in the 
house? A. I have the house with the improvements. 

Q. That is right. And you haven’t paid him for— 

Mr. Aiken. Same objection. 

The Witness. I cannot understand the question. I am 
trying to answer the questions. 

By Mr. McAtee: 

Q. Well, have you paid for those improvements? 

Mr. Aiken. The answer, I think, is that he paid for the 
house. 

The Witness. I have paid for the house. 

Mr. Aiken. The rest of it is all in the record. 

By Mr. McAtee: 

Q. Did your brother ever give you the equity of $6,000, 
represented by these improvements? A. Well, he gave me 
the deed to the property, if that is what you mean. 






Q. And you gave him an option back? A. I gave him an 
option. 

Q. Yon recognized there was $6,000 there that you would 
have to pay in order to defeat that option? 

Mr. 'Aiken. I object to that on the ground that the instru¬ 
ments speak for themselves. 

103 By Mr. McAtee: 

Q. You recognized you would have to pay him $6,000 to 
prevent him from taking the property back, didn’t you, by 
this option? A. He could take the property back from me 
any time before the option period expired by the paying 
* back of the mortgages. 

Q. And you could only prevent him from doing that by 
paying him $6,000? 

Mr. Aiken. I object to that as a construction of the in¬ 
strument—putting a false construction on a written instru¬ 
ment. I object to that as calling for parol evidence about 
a written instrument. 

By Mr. McAtee: 

Q. You would have to pay him $6,000 to keep him from 
taking the property back under that option; isn’t that 
right? 

Mr. Aiken. Same objection. There isn’t anything in 
the— 

By Mr. McAtee: 

Q. Well, answer the question. A. Do I have to answer 
that question? 

Mr. Aiken. Go ahead and answer it. 

By Mr. McAtee: 

Q. I will repeat it: You would have to pay him $6,000 in 
order to prevent him from taking the property back under 
that option? A. I had no intention of exercising that por¬ 
tion of the contract. I didn’t feel the house had that much 
equity in it. 
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Mr. McAtee. That doesn’t answer my question. 

Mr. Aiken. Just tell him what your agreement 

104 was. Look at it. Read it. 

The Witness. I agree that—oh, 1 think it is almost 
self-evident from what it says in here, isn’t it, Mr. McAtee? 

By Mr. McAtee: 

Q. Sir? You agree to what? A. I agree in here if I 
wanted to retain the property and not permit the option 
feature—if I wanted to defeat the option I could pay him 
this amount. 

Q. That is right. That is all I wanted to know. 

Now, did you say Mr. Filson intended to give you this 
property to the value of $6,000? A. I don’t think he ever 
intended to give it to me. 

Q. Well, what was his intention, so far as you know? 

Mr. Aiken. I object to that. 

The Witness. I think he can answer what his intentions 
are. I don’t know what his intentions are. 

By Mr. McAtee: 

Q. You said you don’t think he ever— 

Mr. Aiken. Let’s take a deposition, Mr. McAtee. Let’s 
take a deposition. 

By Mr. McAtee: 

Q. Well, he never talked about giving you the property 
at any time, did he? A. He said if he was going to lose the 
property to anybody, he would much prefer to lose it to me; 
therefore he was perfectly willing to make an option of this 
kind in order to raise additional funds which he needed. 

Q. Now, Mr. Fountain, when you moved into this prop¬ 
erty, what was your income—in 1938? 

105 Mr. Aiken. I object to that as immaterial and ir¬ 
relevant. 

The Witness. Do I have to answer that question? 

Mr. Aiken. Sure. Go ahead. 

The Witness. $2,200. 




By Mr. McAtee: 

Q. And in 1939 T A. About thirty-six. 

Q. And 1940? A. About four thousand. 

Q. 1941? 

Mr. Aiken. I object to that and I am going to instruct 
my witness not to answer those questions. It is just prying 
into his personal affairs. 

Mr. McAtee. All right We will abandon that. You may 
inquire. I haven’t anything else to say. 

Cross-Examination 
By Mr. Aiken; 

Q. You stated, Mr. Fountain, that after—from August 
1937 until December 1937, you made payments to the build¬ 
ing and loan association. What was the nature of those 
payments? A. They were monthly payments of $60 a 
month. That was the carrying charge to the building and 
loan. 

Q. Were you paying those as rent or how were you pay¬ 
ing them? A. On the basis of rent. 

Q. There has been introduced—I am not sure it has been 
—by your agreement of December 24,1937, with Mr. Filson, 
you agreed to pay off a mortgage of $6,000 and a mortgage 
of $3,000. I believe you have stated you paid off the 
106 mortgage of $3,000. Did you pay off the $6,000 mort¬ 
gage? A. No. 

Q. Did you refinance the $6,000 mortgage? A. The $6,000 
mortgage was refinanced as a basis—I was paying off the 
original three. 

Q. Will you just state how you paid off the original $3,000 
mortgage to your mother? A. Well, in order to refinance 
that, we had the building and loan give us a new mortgage 
for a full $6,000, and the difference in the amount which 
we had paid in was paid to my mother and a new mortgage 
was executed for the balance. 

Q. When was that done? A. In June, I believe, of 1941— 
or 1940. I am not sure of the date. 


(Bond dated June 14,1941, in the amount of $1,600, was 
marked Defendants* Exhibit 1 for identification.) 

By Mr. Aiken: 

i 

Q. I hand yon Defendants’ Exhibit 1, which is a bond 
executed by Brainerd Fountain and Anna M. Fountain to 
Laura S. Fountain, dated June 14, 1941, in the amount of 
$1,600. I will ask you if that is the new bond executed in 
favor of your mother at the time you paid off the $3,000 
obligation. A. That is correct. 

Q. And the $3,000 obligation you paid off at that time is 
the one referred to in the option agreement dated Decem¬ 
ber 24,1937; is that right? A. That is right. 

Q. As I understand it, in order to get the $1,400 cash 
that you paid your mother at that time, you executed 
107 a new mortgage to the building and loan association 
in the full amount of $6,000? A. That is right. 

Q. Did Mr. or Mrs. Filson sign that new mortgage? A. j 
They did not 

Q. At the time you refinanced the first mortgage, you j 
had paid the bond down far enough so that you could get I 
approximately $1,400; had you not? A. Approximately 
$1,400. 

Mr. Aiken. Now, I will offer into evidence Defendants’ ! 
Exhibit 1. 

By Mr. Aiken: 

Q. On December 24,1937, was your brother, Paul Filson, j . 
indebted to you in any amount? A. Not that I recall 

Q. Is the answer to that question no? A. The answer is j 
no. 

Mr. Aiken. That is all 
Redirect Examination 
. By Mr. McAtee: 

Q. This paper designated Defendants’ Exhibit 1, by 
which you were to pay your mother $1,600—did that replace ! 
the $3,000 mortgage? A. That replaced the $3,000 mort- 
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gage, having given her cash for $1,400, plus back interest. 

Q. You gave this mortgage in substitution for the bal¬ 
ance and released the other mortgage; is that correct! A. 
That is correct 

Q. You still owed her, did you, then, $1,400! A. 
108 $1,600. 

Q. You have since paid that, have you! A. That 

is right 

Q. At the time you made this deal with her, what did you 
owe the building and loan company! A. The mortgage 
had been reduced over the three-year period to a sufficient 
amount that I could pay part of the difference that I liq¬ 
uidated to my mother, to wipe out a portion of the $3,000, 
the rest of it being evidenced here. 

Q. In other words, you had paid down your $6,000 mort¬ 
gage to the building and loan association to the extent of 
$1,400! A. Not entirely. I had to put up some extra cash 
besides that. How much, I don’t know. 

Q. Did you increase that mortgage back to $6,000! A. 
That mortgage was increased back to $6,000. 

Q. Is that on the property now! A. It is on the property 
now, but not in that amount. 

Q. How much balance is there on it now! A. About 
$3,000. 

Q. There is no other encumbrance against the property, 
is there! A. None that I know of. 


Deposition 

113 Paul Filson, a witness of lawful age, was there¬ 
upon duly sworn and, being examined by counsel, 
testified as follows: 

Direct Examination 

By Mr. Aiken: 

Q. Now, Mr. Filson, you are the plaintiff in this case, are 
you not! A. Yes. 
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69 - . Paul FUson, plaintiff, recalled 

• • • • 

Direct Examination 


73 BY MB. McATEE: 

Q Before you say you agreed, let us put it 
this way: 

In December, did you have a conference or negotia¬ 
tions regarding this house with a lawyer? A With 
Mr. Morrison, in connection with the closing of the 
property. 

Q Who was Mr. Morrison? A Mr. Morrison was an 
attorney secured by my mother through some judge a 
friend of hers recommended to her, because none of us 
knew Mr. Morrison. He was a neutral party, and we 
all agreed he was the logical party to make out the 
papers in connection with this transaction. 

Q Who went to see Mr. Morrison? A The five of 
us, Mr. and Mrs. Fountain, my wife and myself, and my 
mother. 

Q Where did Mr. Morrison live? A He had a place, 
I believe, in Hackensack or Ridgefield Park; I am not 
sure which. I think it was Hackensack. He had two 
offices. I am not sure which one we were in. 

Q You went to see Mr. Morrison on what date? A 
Well, it was the day of the closing of title, which was 
December 24,1937. 

Q When you went to see Mr. Morrison, as I under¬ 
stand it, all five of you went together. What oc- 

74 curred in his office then? A Mr. Morrison— 

MB. AIKEN: I object to that, your Honor. AH 
of this is in derogation of these two instruments. All 
Mr. AcAtee is trying to do is vary the terms of the two 
instruments. 

' » i % ' i i . r " 
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i THE COURT: * I will reoeive it subject to a motion 
to strike. 

MR McATEE: We are not varying anything. 

THE WITNESS: Mr. Morrison had not met any of 
us before, and it was necessary at that time for us to 
discuss what we wished Mr. Morrison to do—among 
other things, prepare a deed, prepare a mortgage, a sec¬ 
ond mortgage from my mother to me, and the option. 
All the things, connected with this case were discussed 
before all five of us. 

BY MR. McATEE: 

* Q What was thatt A All of the matters connected 
with this were discussed with Mr. Morrison before all of 
us, including the fact that there would be a remainder 
of $6,000 over and above the two mortgages remaining 
after the house was turned over to him. 

I asked Mr. Morrison at that time— 

Q What instruments did Mr. Morrison tell you he 
had to execute or would execute? A A deed, an option, 
and a mortgage—three instruments. 

Q Did he draw and read to you folks the deed? 
75 A He passed the deed around. * He passed the 
morgtage over to my mother and myself, and the 
option was read. When we read the option, I noticed 
there was nothing in there about $6,000. So I asked Mr. 
Morrison at that time what was the proper procedure in 
protecting myself with the $6,000. He said he would in¬ 
clude it in the— 

’ MR. AIKEN: I object to what Mr. Morrison said at 
that time. I do not think the witness is permitted to 
testify to what was said about these instruments. He 
signed them at the time. 

THE COURT: I will still receive it subject to a mo¬ 
tion to strike, Mr. Aiken. 

BY THE COURT: 

Q . I understand now, sir, from you that all five parties 
were present during the whole conversation you have 
now related? A Through this entire conversation. 
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: THE COUBT: All right * 

BY MB. McATEE: 

: Q .Now, did Mr. Morrison draw an option that said 
nothing about your $6,000? A There was nothing in 
any papers said anything about my $6,000 in the original 
draft of all the papers. 

When I asked him where my $6,000 entry was, he told 
me that he could include it in the option, and I 
76 asked him at the time in what way that would 
affect me if the option lapsed. 

He told me it would have no effect It would still be 
only represented as the amount of money due me over 
and above the $9,000 represented by Mortgages. 

Q Bid he then draw a new option? A He added a 
clause to the option to include the $6,000 item. We all 
signed the option, except Mother, of course. 

Q Who signed it? A Mr. and Mrs. Fountain, my 
wife, and myself. 

Q Was that option as changed by you read to all 
the parties? A It was re-read, and everybody appar¬ 
ently agreed on it 

Q Then you went away? A Well, we all went back 
to the house and various places. 


81 Cross Examination 


Q Mr. Filson, I have here this agreement made March 
8, 1937, between yourself and Mr. Fountain, relating to 
this property at 71 East Linden Avenue. • • • 

• • • • 

Q Now, the second paragraph says that you agree— 
• • • To advance the sum of $7,000 for the purchase 
of the property known as 71 Linden Avenue. Now, you 
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did pay that amount. to the Prentices, did you not? 
A I did. 

i Q “Title to the said property is to be taken in the 
name of the party of the second part” 

82 That was Mr. Fountain, wasn’t itt • • • A Yes. 

• • • • 

; Q Title to the property was not taken in the name 
of Mr. Fountain? The Prentices transferred it directly 
to you? * • • A Yes. 

Q This paragraph talks about a bond and mortgage 
not to exceed $10,000. No such bond and mortgage 

83 were ever executed, were they? A Not under 
this agreement, no. 

Q “The party of the first part”—yon—“agrees to 
give clear title to the above mentioned property and give 
title to the party of the second part on or before June 
1,1937.” A That wasn’t done, no. 

• • • • 

i Q The next paragraph deals with your advancement 
of $3,000, and you did advance that amount? A I did 
immediately. 

Q Mr. Fountain paid back $2,500 of that and said to 
you that with the rest of it he had paid off contracts he 
had already assumed? A Which was accepted. 

Q Actually, the repairs to the property were 

84 repairs you contracted for, were they not? A Not 
all of them. 

Q Didn’t you testify yesterday that you not only 
made contracts but that you paid— A I paid for the 
contracts. I didn’t say I made them, sir. I eventually 
entered—completed the contract they had started with 
the Oman Construction Company to do business. The 
Beck Company, I believe—Mr. William S. Beck—had al¬ 
ready been signed. They had not completed with the 
Fountains. 
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Q You paid for all that had been begun? A That is 
right 

Q You paid for those that had been made before they 
gave you the money back? A I did. 

Q And the amount was far in excess of $3,000, you 
claim ? A It was. 

Q The next paragraph is that you agree to accept a 
mortgage in the amount or amounts herein provided for 
a term of eleven years? A That was right 
Q With an option of an extension period of five years? 
A That is right 

Q No such bond and mortgage were ever executed? 
A Not on this contract There was a mortgage 

85 executed which was for a period of ten or eleven 
years at the closing of title. The building and loan 

was an eleven year mortgage. Everything was in order 
exactly the same as this contract, except turning over 
title to the property. 

Q The mortgage to the building and loan association 
was a mortgage you gave in your name? A I had title 
to it. It was necessary for me to give it before I could 
give it over to my brother. 

Q Your testimony is that this money was used to 
pay for improvements to the property? A Pay for 
part of the improvements. 

* • • , • 

y 

86 Anna Metzger Fountain, Defendant, as 

Plaintiff Witness 

• • • • 

# .■% * 

Direct Examination 

■ • ■ * 

• • • • 

87 Q Give your full name, Madam. A Anna 

Metzger Fountain. 

BY MB. McATEE: 
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- Q . When did yon move into this property at linden 
Avenue? A In the latter part of July, in 1937... 

Q Of 1937? A 1937. 

Q Before that where did you live? A In Westwood, 
New Jersey. 

• • • • 

Q, Did you own a home in Westwood? A No, we 
were renting a home there. 

Q Were you present early in 1937 at any discussions 
with Mr. Filson about his financing you and your hus¬ 
band into a home in Englewood? A I wasn’t present 
at the execution of that agreement, but I did understand 
that Mr. Filson was to advance him $3,000 under 
88 that agreement 

Q Where did you get that understanding? A 
From Mr. Filson. ' 

‘ * '• • • • • 

* Q Where did you see Mr. Filson? A At his home in 
Englewood. 

, Q What was his condition at that time? A He was 
pleasant 

Q Was he in bed or otherwise? A He wasn’t in bed 
at the early part of the talk. 

Q Did you all have several discussions of it there? 
A Yes, we did. 

' Q Was Mr. Fountain present? A Mr. Fountain was 
present too. 

Q As a result of those discussions, how did the Lin¬ 
den Street property come into the matter? A We had 
■ been looking for a home. We had looked in Westwood, 
' and we had looked in Teaneck. We had almost decided 
on a home in Teaneck, and when Mr. Fountain men¬ 
tioned it to Mr. Filson, Mr. Filson asked what was 
i wrong with Englewood; why we didn’t look for a home 
in Englewood. 

Then he mentioned that he had heard from Hie man 
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/.who had sold him his own home that his sister 

> 

89 had a home for sale, and he asked ns to consider 

that V 

Q Did yon go in to see the Englewood honsef A I 
did, along with Mrs. Filson and my husband. 

Q Did yon go through the honset A We went 
through the house at night 

Q Did you come back and make a report to Mr. Fil¬ 
son? A We came back and told Mr. Filson that we 
didn’t think the house was suitable; it was too large. 

Q It was too large? A It was too large. 

Q How did you develop this agreement, then? A Mr. 
Filson told my husband that night that if he didn’t buy 
the house, he was going to buy it for himself; that he 
considered it a good investment and that he would buy 
it. Then, another day or evening later he spoke to my 
husband again about buying the house for ourselves. 
That is how that agreement came about. 

Q Who drew that agreement? A Mr. Filson and 
my husband. 

Q Did you all discuss the terms of this agreement 
before you signed it? 

MR. AIKEN: I object to that, your Honor. He 
agreement is here. It is in evidence. 

MR. McATEE: That is right 

90 BY MR. McATEE: .. 

Q You were aware and knew of the provisions 
and terms of this agreement, of course? A I read the 
agreement after it was signed. 

Q You got the $3,000? A That is right 

Q Between March 8, when this agreement was signed, 
and May 10, when the money was returned in the 
amount of $2,500, what steps were taken by you and by 
your husband, Mr. Fountain, concerning contracts for 
improvement of the house? A We contacted, at Mr. 
Filson’s suggestion, a Mr. Leesgang, of the Holland 
Furnace Company. He came to our home in Westwood 
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and told: ns what he thonght could be done with the ' 
heating plant and gave ns a figure. We thonght it was 
high, so Mr. Fountain asked William S. Beck and Son, 
of Englewood, to come and give ns an estimate. Mr. 
Beck’s figure was lower. 

A Mr. Clark, of Hackensack—a firm in Hackensack— 
also came and went over to the property with ns and 
told ns what he thonght we could do with Hie house along 
the lines that we suggested. 

Q What were the lines that yon suggested! I do not 
understand. A We intended to replace the roof 
91 of the house with new shingles. We were to re¬ 
tain the clapboard on the second story, which was 
in good shape, and we were to remove the front lower 
and upper porches, which were not in good shape, and 
to. replace shingles on the first story, where necessary, 
and to give it two coats of paint 

Q Did you make any contracts! A We entered the 
contract with W. S. Beck and Son, but we didn’t enter 
any other contracts nor have any other estimates except 
from the firm with which Mr. Clark was associated in 
Hackensack. 

Q Why was it that you returned this $2,500! A When 
i Mr. Filson heard that we were going along with Mr. 
Beck, he offered an objection that Mr. Leesgang, of the 
Holland Furnace Company, offered us a better deal. 
However, Mr. Fountain disagreed, and we entered a con¬ 
tract with Mr. Beck. However, when Mr. Filson was 
told that we were going to go along with Mr. Clark on 
the idea of putting shingles—replacing shingles, painting 
the house, and putting on a new roof, and so forth, he 
J said that brick should be placed on the first story. 

We then got in touch with Mr, Clark and asked him 
what he thought about it, and he explained that that 
1 would be an expensive process, and he told us it would 
necessitate various iron work around the bottom to sup¬ 
port the brick. 


V 


l 
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92 Mr. Fountain went back to Mr. Filson and toldf 

him it wonld be impossible for ns to do that, and j 
we didn’t want it 

Mr. Filson said brick was going on, and Mr. Foun¬ 
tain said, “Well, in that case it will be impossible for j 
me to continue with the house. It must be done, if I j 
am to take it, according to our agreement”; that Mr. 
Filson wasn’t to interfere with our expenditure of the. 
$3,000. 

Q Your agreement was that you were to spend die ! 
money as you pleased, wasn’t it? A That is right 
That is what we objected to. Mr. Filson wouldn’t permit j 
us to do so. 

Q You say he wanted you to do other things? : A Mr. j 
Filson insisted that we place brick veneer upon the first ; 
story. 

Q So you concluded you could not do business for I 
$3,000? A We could have done business for $3,000 in 
our way. It could not be done in Mr. Filson’s way for > 
that amount. 

* Q After you returned the $2,500, did you folks dis- f 

h cuss further the improvement that Mr. Filson was going [ 

to undertake? 

• • • • 

# » 

93 THE WITNESS: There was no further discus- [ 
sion with Mr. Filson of his intended improvements, i 

„ BY MR. McATEE: 

Q You moved into this house in July, didn’t you? A 1 
k We did. 

► Q How did you come to move into the house? A We j 
had given notice in Westwood, when we expected that we j 
might take the house, that we would move. 

* Mr. Filson said to my husband, “Will you rent the;? 
house from me? You will take care of it I would like j 
von to rent it” 

Inasmuch as we had given notice where we were then 

4 ? 

-f. 

. i 

► 

Jt 

% 
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living, we decided we would leave and rent the house in 
Englewood at his suggestion. 

Q You rented the house and moved into it in July, 
and you continued to live there afterward for many 
years; isn’t that the situation? A We lived there until 
my husband was transferred to Washington. 

BY THE COURT: 

Q What year was that, Madam? A In the year 1942. 
BY MR. McATEE: 

94 Q You took title to this house in December? 
i. A On December 24, 1937. 

Q You executed the agreement, option, and so forth, 
that are in controversy here? A That is right. 

Q While you were living in the house, the work was 
going on there? A Mr. Filson’s work was going on. 

Q While you were living there? A As to part of 
it; the conclusion of the work. 

- Q Some of it had already been done? A The ma¬ 
jority of it had been finished. 

• • • • 

fi * 

95 Q Did he make any improvements that you 
wanted? A I had no reason to ask him, because 

it was his house; we were renting it 

• • • • » 

97 Q You wanted the property, or you would not 
have bought it? A Well, Mr. Filson asked us 

to buy it. 

Q And you agreed to buy it? A We agreed. 

BY MR. McATEE: 

Q After Mr. Filson showed Mr. Fountain the bills, 
did Mr. Fountain ever discuss those bills with you? A 
Mr. Fountain never told me that Mr. Filson showed him 
any bills. 

Q You were present in Mr. Morrison’s office 

98 when they signed these papers? A I was. 

Q You heard Mr. Filson’s testimony here this 
morning? A Yes. 
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Q As to what occurred there? A Yes. 

Q Do you agree with that testimony? 

MB. AIKEN: I object to that, your Honor. . I sup¬ 
pose this will come in under a subsequent motion to 
strike; but what was said in Mr. Morrison’s office does 
not make the slightest bit of difference. } 

MB. McATEE: It does make a difference is she were 
there. 

THE COUBT: She stated she was there. 

MB. McATEE: Yes, she said she was there. 

BY MB. McATEE: 

Q You were present during the discussion? A I was 
present during the discussion. 

Q You were present when the papers were handed 
around? A I was. 

Q And read by the different parties? A That is 
right j 

Q Including yourself? A Yes, sir. . * [. 

Q You signed the different papers you were re- 
99 quired to sign? A Yes. . ' 

Q You have previously stated in a deposition j 
made in this case that the selling price of this property 
in that transaction was $9,000; is that right? A That 
is right - j 

Q How did you get that understanding? A Mr. Fil- 
son came to our home the week before we purchased the 
property and asked us to buy the house for $9,000, in 
order that he might have a loan from his mother of 
$3,000 and the additional $6,000 .mortgage, which we 
would have to assume. 

Q Why did he do that? You say to please his mother? 

A No. He needed the money, and he couldn’t obtain j 
the money elsewhere, he told us, and that in order for 
his mother to lend him the $3,000, she insisted that she j 
have security, and the only security he could give her 
was by selling the house to us for $9,000. 
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• • • 

100 Q You went to Washington in 1941? A In 
1942. 

Q You left here in 1945? A 1946. 

Q You were here, then, four years? A That is right 

- • • • • 

101 Q When you sold the house, what did you sell 
It for? A For $14,500. 

• • • • 

102 Q In what year did you sell it? A * That was 
, a year ago. • • • 1949. 

BY MB. McATEE: 

■ Q * When did you sell it? That was what I was going 
to ask you. A I sold the house in 1949, it would have 
been. 

Q In what month? A In August 
Q You had previously entered into a contract to sell 
this , house back in 1945. What was the price at that 
time? A $15,600. 

Q At that time Mr. Filson called up Mr. Fountain or 
yourself in Washington about that sale; is that right? 
A Mr. Fountain answered the phone. 

Q You went up to see him afterwards—both of you? 
A We went to Englewood to see him—not particularly 
to see Mr. Filson, but we saw him while we were in Engle¬ 
wood. 

Q You went there and had a visit with him? A Had 
a visit with him. 

103 Q You discussed this sale at that time. Do you 
recall the conversation at that time? A Yes. Mr. 

Fountain told Mr. Filson that we had sold our home. 

■ He—Mr. Filson—said, “Well, what about my money?” 
and Mr. Fountain reminded him that he had sold our 
house for $9,000, he had not exercised his option, and 
that we felt that he had no money in the house. 

1 Q Had you ever told Mr. Filson before that time 
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that he had no interest in that house? A Mr. Foun¬ 
tain? 

Q Mr. Filson; I beg your pardon. A There had been 
no conversation between us about that matter. Mr. Fil¬ 
son never approached us or gave us any idea that he be¬ 
lieved he had any farther interest in the house with the 
expiration of his option. 

Q Did you folks ever tell him he had no interest in it? 
A We were absolutely certain that our papers were 
sufficient in themselves. 

Q You said nothing but relied on those papers? A 
We didn’t feel that we were keeping still; we just didn’t 
know there was any occasion to say anything. 

Q After the option expired in 1940, did you folks 
make any effort to have Mr. Filson take the prop- 
104 erty back? A You say did we make any effort? 

Q Yes. A We didn’t think it was up to us to 
make the effort. 

Q Would it refresh your recollection is Mr. Fountain 
testified that before he refinanced the property, while his 
mother had an equity in it, you folks made several sug¬ 
gestions, but that was no real discussion in the matter? 
Were there any suggestions thrown out to Mr. Filson 
about that? A There couldn’t have been any suggestions 
as to how he would do it; just that—well, I don’t know, 
because I wasn’t present at any time any suggestion was 
made. 

• • • • 

106 Cross Examination 

, ' ' , - * , j 

BY MR AIKEN: 

Q Mrs. Fountain, how old was Mr. Fountain when he 
died? A He was forty-three years old. 

Q Had he been in poor health prior to his death? A 
Looking back now, I realize that he was not well the year 
before he died, only in that he seemed exceptionally 
tired all the time. % . 
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Q ;But he had not had a long illness? A No, he 
never had any indication of actual illness. 

Q His death was very unexpectedly? A Very— 
completely. 

Q Going back to this conversation at Mr. Filson’s 
home in Englewood in 1945, was there anything said then 
about transferring the proceeds of the sale from the 
house in Englewood to the house or to a house in Wash¬ 
ington? A Mr. Fountain, after he pointed out that we 
had purchased the house for $9,000 and felt that we had 
a right to sell it as we wished, also said that we were 
not making any money on the deal ourselves; that we 
were selling the property at an inflated price, in order to 
buy a home in Washington at an inflated price. 

! J 

• * • • 

(■< ' _ 

107 MB. AIKEN: Your Honor, at this time I move, 
first, to strike all the evidence that has been testi¬ 
fied to by both Mr. Filson and by Mrs. Fountain relating 
to the March 8, 1937, agreement, on the ground that it is 
irrelevant and immaterial. 

THE COURT: I will deny your motion at this time, 
sir. 

AIR. AIKEN: I also move to strike all the evidence as 
to any conversation about that agreement on the ground 
that it is parol testimony about a written instrument 

THE COURT: I will deny that motion. 

MR. AIKEN: I move to strike all the testimony of 
conversations between Mr. Filson and Mr. Fountain about 
any oral understanding they may have had about the 
property, on the ground that they are irrelevant and im¬ 
material and are parol evidence to the written instru¬ 
ments which govern this transaction. 

THE COURT: I deny that motion. 

108 MR. AIKEN: I wish to renew my objections to 
Exhibits A through F on the ground that they are 

irrelevant and immaterial. They are all the instruments 
except the deed and the option. 
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THE COURT: I will deny that motion. 

MR. AIKEN: I move to strike also the evidence about 
the repairs to the property on the ground that that is 
irrelevant and immaterial. 

THE COURT: I will deny that, sir. 

MR. AIKEN: Having made all those motions, I now 
move for judgment for the defendants. 

THE COURT: I will deny that, sir. 

'f 

• • • • 

110 - Anna Metzger Fountain 

was recalled as a defendant witness:— • 

111 Direct Examination 

• • • • 

Q Mrs. Fountain, were you present at conversations 

between Mr. Fountain and Mr. Filson prior to the exe¬ 

cution of the deed and option on December 24, 19371 A 
I was. 

Q Could you tell us when with relation to the execu¬ 
tion of those two instruments those conversations took 
placet A Did you say when? 

Q When with relation to the execution of those two 
instruments? A They took place a week prior to De¬ 
cember 24. 

Q Where did those conversations take placet A In 
the living room, dining room, and basement of our home 
at 71 East Linden Avenue. 

Q Could you tell us the substance of those conversa¬ 
tions? A Mr. Filson said that he needed $3,000 and 
that he was unable to obtain it elsewhere, and he asked 
that — he said he had asked his mother for it and that 
he felt that if we would agree to purchase the house in 
order to give her security, that he would be able to per- 


suade her to give him that amount of money — to lend 
him that amount of money.„ 

Q Was anything said about the price you were to pay 
for the house? A He told us that we would — he 
112 would sell us the house for $9,000, and he asked 
• that — and he said that he would like a three-year 
option to take the property back, and I remarked — I 
said to him, “Well, that would mean that we would mark 
time for three years.” 

He said, “But what have you got to losef” He said, 
“If you buy the house for $9,000, and I fail to exercise 
my option, you have the house for $9,000”; and he went 
on to say that if we didn’t buy the house, he was going 
to make the same offer to someone else, and that he 
would rather lose to Brainard than to have a stranger 
get it in the event he couldn’t exercise his option. He 
said that not once but many times, upstairs and down¬ 
stairs. 


Q You testified when you were on the stand before 
that you were present in Mr. Morrison’s office — the at¬ 
torney’s office — when the deed and option were exe¬ 
cuted. Was there any conversation at that time, 
113 that you know of, about Mr. Filson still having an 
equity of $6,000, even though he didn’t exercise his 
option? A Definitely not We would not have pur¬ 
chased the house had there been. 

„ Q Now, in 1940 do you know whether or not Mr. Fil¬ 
son made any effort to sell the house? A Mr. Filson 
told us he was attempting to sell the house. He had ad¬ 
vertised it in a local paper, and he brought Mrs. Hurt 
through the house with the intention of selling it to her. 
He explained to her how the various partitions could be 
moved to suit her needs. 

Q Were you there at that time? A I was there. I 
went through the house with him. He pointed out the 
floors. He showed her how the entrance hall could be 
improved, because she objected to it being very old 



fashioned. He took her to the third floor, and he told her 
how a room could be installed if she wished it. 

THE COURT: When was that, Mr. Aiken? 


BY MR. AIKEN: 

Q When was that, Mrs. Fountain? A That was just 
prior to the expiration of his option. 

Q Do yon know what price he offered it to Mrs. Hurt 
for? A He didn’t offer it to Mrs. Hurt in my presence, 
but he told ns he was asking $10,000 for the house. 

114 Q After the option had expired, what, if any¬ 
thing, happened with reference to the second mort¬ 
gage on the property? A Mother Fountain wanted her 
$3,000 repaid, and we were not in a position to pay her 
that full amount, and we attempted to . secure a loan 
through the Englewood Mutual Building and Loan Asso¬ 
ciation ; but they told us that the house would not war¬ 
rant that character of loan on that property. We had — 

Q How much of a loan did you apply for? Do you 
know? A Our original loan of $6,000 had been reduced 
approximately — about $1,600, and we wanted an addi¬ 
tional $3,000 on that amount, and he completely refused 
to give it to us. They said that the house wouldn’t war¬ 
rant it. 

Q Was that application made to the Englewood Build¬ 
ing and Loan Association or to the Federal Housing Ad¬ 
ministration? A The Englewood Mutual Building and 
Loan Association said that they would put it through the 
Federal Housing Administration. 

Q The Federal Housing Administration rejected the 
loan? A They rejected the loan. 

BY THE COURT: 

Q Meaning by that an additional $3,000? A To the 
mortgage that was on the house then. , 

MR. AIKEN: The mortgage had been reduced ap¬ 
proximately $1,600. 

115 BY MR. AIKEN: . > 

Q I hand you a paper entitled, “Mortgagee’s j 
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Application for Insurance.”;.! I will direct your attention 
to the second page, dated January, 1941, and the two sig¬ 
natures, “Brainard B. Fountain” and “Anna Fountain,” 
and I will ask you if that (indicating) is your signature. 
An That is my signature.* v* 

Q Do you recognize your husband’s signature on 
there!. A That is his signature; that is right 
Q Is that the application you made for a $7,600 loan 
in January, 1941! A . That is right 

- * MR. AIKEN: "Will you mark that, please! 

H i(The application referred to was marked as Defend¬ 
ant’s Exhibit 1 for identification.) 

.' MR AIKEN:, I offer in evidence Defendants’ Exhibit 
1, which is this application for mortgage loan. 

• (Defendants’ Exhibit 1 for identification was received 
in evidence. ) 

- BY MR AIKEN: , 

1 . <3 Now, after the F.H.A. refused to lend you the • 
money, to make a loan of $7,600 on the house, what ar¬ 
rangements were made, if any, about the second mort- 
t gage! . A We then asked the Englewood Mutual 
116 Building and Loan if they would extend our origi¬ 
nal mortgage of $6,000 back to $6,000, and we paid 
Mother Fountain then in cash out of our own funds. 

'• Q At that time was a new mortgage executed to the 
building and loan association! ■ A That is right 
\.:Q At that time a new mortgage was also executed to 
Mrs. Laura Fountain, your mother-in-law! A That is 
right- . 

' Q Has that mortgage since been paid off! A We 
did. We paid that off in full. 

Q Now, the attorney who drew up these papers and 
the deed and option has since passed away, has he not! 
A That is right 

Q Do you know why the FJLA. rejected the $7,600 
loan on the property! 



MB. McATEE: -We object to that, your Honor. We 
think the rejection of the loan would be the best evidence. 

c u BY THE COURT:-i. .*/•.**>. . c.vs j.., t, v,I 

Q Did you receive any written paper from the-FJLA.1 
Ai' Yes. "*»::• i / r •_ • .• .-:s w. v . 

- THE COURT: Have yon that paper, sir? . 

MR. AIKEN: Yes, sir. 

BY MB.-AIKEN:*. ». ■ • 

117 Q Mrs. Fountain, I hand you a paper entitled, 
“Notice of Rejection of Application,” dated Feb¬ 
ruary 6, 1941. It is addressed to the Englewood Building 
and Loan Association. Did the Englewood Building and 
Loan Association send you a copy of that, or did they 
send you that? A They sent us this. They sent us the 
notice. This is the original, I believe. ' 

Q Do you remember whether they sent you the origi¬ 
nal or a copy? A I believe we receeived the original 
notice. * 1 " * : * 

MR. McATEE: Do you wish to put this in evidence? 
MR. AIKEN: Yes. * 

MR. McATEE: All right 

MB. AIKEN: I offer it in evidence. 

: THE COURT: If there is no objection, it will be re¬ 
ceived. 

• (The Notice of Rejection of Application was marked as 
Defendants’ Exhibit 2 and received in evidence.) 


118 Q I think we have a slight misunderstanding 
between us. After this rejection of February 6, 

1941, do you know whether any further efforts were 
made? A I know that we still tried to have them recon¬ 
sider their notice, and we attempted to have the 

119 taxes reduced, thinking that that would make the 
property a more desirable risk, but we were defi¬ 
nitely turned down. 

Q I hand you a letter from the Federal Housing Ad- 
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ministration to the Englewood Mutual Building and Loan 
Association, dated March 17, 1941. 1 will ask you if you 
have ever seen that before. A That is right. I remem¬ 
ber that 

Q What is that, please? A It is a letter from the 
State Director, saying that they are in receipt of our let¬ 
ter of March 10, requesting consideration of the cap¬ 
tioned case; and based on our request — 

Q Do not read it aloud. State whether you have seen 
it before and whether it is a further communication about 
the rejection of your loan. A I have seen it before. It 
is a communication about the rejection. 

• ’ > • ’ * • • 

122 Cross-Exaanwia&ion 

1 • • • • 

123 A I was given this blank — that is, the entire 
\ form blank — by Mr. Henrici, of the building and 
loan. He asked me to complete the personal history part. 

I took it home, and I typed it out on my typewriter at 
home. Mr. Fountain and I signed it, and I returned it to 
Mr. Henrici to be completed by him. I didn’t see it after 
it was completed. 

1 Q You mean you gave him a blank application? A I 
gave him an application with our personal history com¬ 
pleted on it. 

Q Did you see it afterward? A No. We submitted 
it to the F.BLA. It was just routine questions concerning 
the property. . . . . * 

Q In this Mortgagors’ Statement, which you, 

124 said was submitted over your signature, it says: 
/r , “Date purchased: August, 1937. 

1 “Price paid: $10,500. 

‘‘From whom purchased: Mary B. Prentice.” 

A That was an error on Mr. Henrici’s part. He was 
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familiar with Mr. Filson’s application, and he wrote it in 
there. Also, he got the $10,500 appraiser’s value and put 
it down in there. It was definitely an error. 

Q Where was this appraisal value you say he gotf 
A This $10,500. That was completed by the building and 
loan. 

Q Further, in this statement of Mortgagors’ Property 
Description, which you tendered, as proved by your sig¬ 
nature, there appears the question: 

“When was building constructed? Month and Year. 
1920.” 

A I didn’t say that. I didn’t know that that was put 
in there. 

Q Then, they were misleading, in those circumstances, 
that this building was built in 1920? A I myself would 
say that the building was much older than that. 

Q And they were misleading in the title of it, in the 
purchase of it, and the price of it, in this state- 
125 ment? A That is in error. 

Nevertheless, you submitted this statement in 
blank, and then these errors "crept in? A I typed this 
part of it and handed it to Mr. Henrid, who said he 
would complete it for us. 

• • • • 


Deposition of Horry G. Comstock for Defendant 
Direct Examination 

Q Please state you full name. A Harry G-. 
Comstock. 

Q What is your occupation, sir? A Secretary 
4 of the Englewood Mutual Savings & Loan Associa¬ 
tion. 

Q Where is that association? A 33 Pari: Place, En¬ 
glewood, New Jersey. 

Q How long have you been secretary of the Engle- 
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wood Mutual Savings & Loan Association? A Thirty- 
five years. 

Q As part of your duties as secretary of the associa¬ 
tion, do you have custody of its official records and files? 
A Yes. 

• • • • 

6 . r Q I hand you a document, which has been 

marked Defendants’ Exhibit B for identification, 
which appears to be a page taken from a ledger, and ask 
you to explain what this document purports to be. A 
This ledger sheet gives the details of the disbursement 
of the $6,000 loan in 1937. 

Q To whom was this loan made? A The loan was 
made to Paul Filson. 

Q And I note a statement, “Linden Avenue, Engle¬ 
wood, New Jersey.” Is that the address of the property? 
A That is the address of the property. We follow tie 
practice in the mortgage loan ledger of putting the loca¬ 
tion of the property and not necessarily the home address 
of the owner. 

7 • Q I hand you a document which appears to be 
a release of mechanics’ liens on a lot of land on 

Linden Avenue, and ask you whether this is an official 
record of your association which evidences the release by 
persons supplying materials and performing services with 
respect to the property situated on East Linden Avenue, 
Englewood, New Jersey. A Yes, it is. 

Q What date is stated on that release, sir? A The 
1 date on the release is August 30,1937. 

Q Does it indicate who the owner of the property was 
at the time of this release? A Yes, it indicates the 
property belonged to Paul Filson. 

• • • • 

9 Q I hand you a letter which appears to be a 

carbon copy of a letter dated January 24, 1941, 
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from Assistant Treasurer to Federal Housing Adminis¬ 
tration, and which enclosed in duplicate the application 
of Brainard Fountain and Anna M. Fountain for a mort¬ 
gage on their property at 71 Linden Avenue, Englewood, 
and also enclosing check in the sum of $22.80 for process¬ 
ing fee, and I ask you whether this copy is your associa¬ 
tion’s file copy of the original letter sent to the FHA. A 
Yes, it is. 

Q Do you know who wrote that letter? A Yes, it 
was signed by the Assistant Treasurer, Frank HenricL 

• • • • 

11 Q I hand you a document which has been 
marked Defendants’ Exhibit F for identification, 

which appears to be an application for a mortgage loan, 
dated May 23, 1941, and signed by Brainard V. Fountain 
and Anna M. Fountain. The property with respect to 
which this application is concerned is located at 71 

12 East Linden Avenue, Englewood, New Jersey. 1 
ask you whether this is an official record of your 

association recording the application by the Fountains 
for a loan on this property, as well as an official record 
of the appraisal made with respect to this application 
for a loan. A Yes. 

• • • • 

Cross-Examination 

Q Was this loan granted? A Yes, the loan was 
granted. 

Q How much was the loan granted for? A Six 
thousand dollars, and later it was repaid. 

Cross-Examination 

BY MR. McATEE: 

Q You say this loan was later repaid? A Yes. 


f 
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Q Did you make another loan when it was re- 
13 paid? A No. 

Q You are out of the property now entirely? 
; A We are out of the property now. 

• • • • 

15 • Deposition of J. Archie Thomson, 

called as a witness on behalf of the defendants. 

• • • . • 

Direct Exarnination 

Q Will you please state your name, sir? A J. 
Archie Thomson. 

Q What is your occupation, Mr. Thomson? A Pres¬ 
ident of the Englewood Mutual Savings & Loan. 

Q How long have you been president of this associa¬ 
tion, sir? A Since 1928, twenty-two years. 

Q How long have you been in the real estate business? 
i A What do you mean, “real estate business**? Mort¬ 
gage loan business. 

Q How long have you been in the mortgage loan busi¬ 
ness? A Fifty years. 

i Q Have you conducted your business in Englewood 
during the entire fifty years? A The entire time. 

Q I wonder if you would briefly describe your duties 
as president of the building and loan association in con¬ 
nection with the loans which your association makes on 
real estate? A Well, as president, I pass on all loans 
that are made, for approval, prior to the time that they 
go to the board. In other words, I make the preliminary 
decision as to whether or not they are to be considered 
or otherwise. 

16 Q Do you yourself actually make appraisals of 
real estate in connection with mortgage loans made 

by your association? A Yes, I do. 
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Q Do you know Mr. Paul Filson, one of the plaintiffs ! 
in this case? A Very well. 

Q How long have you known him? A Let me see: j 
about thirteen or fourteen years. 

MB. McATEE: How much? 

THE WITNESS: About fourteen years. 

Q In May of 1937 did Mr. Filson apply to your asso- ! 
ciation for a mortgage loan? A That’s right. „ I 

Q What property did this application for a mortgage j 
loan relate to? A 71 Linden Avenue, Englewood. 

Q I show you a document, which has been marked De- ! 
fendants’ Exhibit A, and admitted into evidence, entitled, j 
“Application for a Loan” and ask you whether you rec- j 
ognize this document. A I do. 

Q What do you recognize it, sir, as being? A An j 
application for a loan of $6,000 on the property stated, j 

Q Does this document also indicate that an appraisal j 
was made with respect to this application? A , That’s 
right 

- Q Were you one of the appraisers, sir? A I 
was. f 

17 Q Will you state at what value the property 
was appraised? A The land was evalued at $3,000 
and the building of $6,500, or a total of $9,500. 

Q When was this appraisal made, sir? A May 24, 
1937. 

Q Did your association make a loan to Mr. Filson in j 
1937 on the basis of this application and appraisal? A 
That’s correct 

Q How much did the loan amount to? A Six thou¬ 
sand dollars. * 

Q When was the loan made? A It was granted in — 
it was dated on the 24th of May. I imagine it was passed 
in the June meeting. That would be after our May 
meeting. An application filed at that time would be 
passed in June. 

Q At the time when this appraisal was made on this 
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property, on May 24, 1937, was the house being repaired! 
A That’s right. 

Q Do yon know what repairs had been made at the 
time of your appraisal! A There was a general over¬ 
hauling of the building. It included brick veneering of 
outside of the building up to the first story; a new 

18 roof; painting and decorating inside, and some im¬ 
provements to the furnace: a blower was installed 

and an oil burner. 

Q Do you recall whether the electrical system was re¬ 
paired! A Well, necessarily there would have to be - 
some changes in the electrical system to make provision 
for the oil burner. 

Q Now, sir, at the time you made the appraisal of 
this property, on May 24, 1937, did you take into consid¬ 
eration the repair program which had been established 
with respect to this house! A We did. 

Q I will ask you whether you know when Mr, Filson 
purchased this property. A That I wouldn’t be sure of, 
because he didn’t come to us to apply for a mortgage 
loan. 

MB. McATEE: We will tell you. 

MB. McKAY: In March of 1937. That is conceded. 

Q Do you know how much he paid for the property! 
A Seven thousand dollars. 

19 • 

Q At the time that you made this appraisal, 
and knowing the purchase value of the property, in your 
opinion did the repairs which had been accomplished, 
and which you had an understanding would be accom¬ 
plished, increase the value of the house beyond an addi¬ 
tional $2,500 over and above the purchase price! A No. 

• • • • 

20 • Q How old is this house, located at 71 East 
Linden Avenue, do you know, sir! A About sev¬ 
enty years old. 
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Q Would you give us an idea how it was constructed 
in 1937? A Well, it was an ordinary two-story, frame 
dwelling — two-and-a-half-story, known as a two-and-a- 
half-story, frame building; one-car garage; conventional 
type of home in a rather poor state of repairs at that 
time. 

Q Where is this house located with reference to the 
business district in Englewood and the main line of traf¬ 
fic in Englewood? A It is just one house to the east of 
the main line on Grand Avenue, where the traffic is, on 
the north side of Linden. 

21 Q On the basis of your experience in the real 
estate business, in your opinion was the property 

located at 71 East Linden Avenue a desirable residential 
property, from an investment standpoint, in late 1937 and 
early 1938? A No, I wouldn’t say so. 

Q Why not, in your opinion, was not this property a 
desirable investment property? A In the first place, it 
was, as I stated, near the main line of traffic, which was 
noisy. It is within a block of the business section, and 
not a particularly desirable residential section. 

Q Are there any other factors which enter into your 
opinion? A No. 

Q Did the age have any bearing on it? A Well, 
there is naturally a certain amount of depreciation with 
every building, particularly an old. building like that. As 
I stated, it was in bad shape and repair at that time. 

Q This question I would like to ask you on the basis 
of your experience in the mortgage loan business for 
fifty years. If in 1937 a residential house in Englewood, 
of the age, size and location of the one under considera¬ 
tion, were purchased for $7,000, including the land, fol¬ 
lowing which the house was extensively repaired, 

22 as this one was, for the sum of $9,000, in your 
opinion would the sales value of such property in 
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1937 have been increased by the sum of $9,000. A Ab¬ 
solutely not. 

• • • • 

1 Q Will you explain the reasons for your answer? A 
Now, was your question, That increased in value to the 
extent of $9,000? 

- 1 Q By $9,000, an additional $9,000. A No. In the 
first place, there is a certain amount of money that was 
expended on the building that was normally a mainten¬ 
ance proposition and not one that would add to the capi¬ 
tal value of the property. Such things as decorating in¬ 
side, painting the outside and restoring the roof — those 
are more or less maintenance propositions and don’t add 
to the capital value of the structure and wouldn’t be re¬ 
flected in any purchase price that could be obtained for 
the building. 

Q Would the repairing of the heating system 
23 and the electrical system have the same effect? A 
With the exception of possible additional oil 
burner, which is an advantage, but nevertheless there 
was a heating system already established; they still had 
a heating system. 

Q Now, sir, I will ask you whether the $6,000 which 
your association loaned Mr. Filson as a result of his 
application in May of 1937 was the maximum loan which 
your association would make on this property.? A 
That’s right. 

Q In connection with Mr. Filson’s application for this 
loan, and your appraisal of the property and your sub¬ 
sequent loan, state whether or not your dealings with re¬ 
spect to all of this were confined entirely to Mr. Filson. 
A How do you mean that question? 

Q Did you have any dealings with anyone else in 
connection with Mr. Filson’s application? A No. 

Q Would you say you had frequent dealings with Mr. 
Filson in connection with this loan? A That is the only 
instance we had with him at that time. 
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Q How many times would you say you saw him over 
the period of time that this loan was pending? A Oh, 
probably half a dozen. 

• • • • 

24 Q Now, in December of 1937 did Mr. Filson 
apply to you, either orally or by written applica¬ 
tion, for an additional loan of $3,000 on the property at 
71 East Linden Avenue? A That's right. 

Q Did you grant him this loan? A We did not. 
Q Do you remember why you didn’t grant it? 

25 A The amount asked for was in excess of our 
ideas of the value. 

Q In December of 1937 was it a policy of your asso¬ 
ciation to deny an application for a mortgage loan on 
residential property if the applicant for the loan did not 
reside in the house with respect to which the loan was 
requested? A No, that would have no bearing. 

Q To your knowledge, has your association ever re¬ 
fused to make a mortgage loan on residential property 
for the sole reason that the applicant for such loan did 
not reside in the house with respect to which the loan 
was requested? A Well, that covers a broad field. 
There are certain circumstances in connection with two- 
family houses where the owner was not in the property, 
where we considered it inadvisable to loan where the 
amount asked for was rather of a high percentage. 

Q Was this the basis for rejecting Mr. Filson’s loan? 
A No, this was on the basis of an excessive amount 
asked for relating to the value of the property. 

• • • • 

26 Q Did your association handle this application 
of Mr. Fountain for an insured FHA loan on the 

property at 71 East Linden Avenue in the spring of 
1941? A You mean by “handle’?— ■, 

Q Did you process? A We submitted it, but it was 
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! turned down and refused by the Federal Housing Admin- 
, . / istration. f . 

27 Q I show yon a notice of rejection, which has 
been marked Defendants’ Exhibit E, and ask yon 

! whether this is a notice of rejection by the FHA of this 
application. A That’s correct 

Q Why was the application rejected? A The com- 
! ment was: “The expense of ownership of the property is 
ont of proportion to the financial capacity of typical pur¬ 
chasers of properties in the neighborhood to such a de¬ 
gree that marketability is seriously restricted. At this 
time the total tax payment for this particular property 
is excessive to the extent that marketability is seriously 
impaired.” 

Q «• Did you take any further action with respect to 
Mr. Fountain’s and Mrs. Fountain’s request for an FHA 
insured loan? A Yes, we made an attempt to have the 
assessor review the tax situation with a view to reducing 
the amount 

Q Were you able to get the taxes reduced? A That’s 
right .: 

Q Was this because of the assessed value of the house 
was reduced? A The assessed value of the property? 
> . Q The property. A That’s correct 

Q And after these taxes were reduced did you take 
any further action with respect to the FHA? A We 
re-submitted the fact that they had been reduced, 

28 but the Federal Housing still refused it 

ME. McKAY: Will you mark this Defendants’ 
Exhibit G for identification, please? 

(The paper referred to was marked Defendants’ Ex¬ 
hibit G for identification.) 

Q I show you a letter, which has been marked De¬ 
fendants’ Exhibit G for identification, and which pur- 
1 ports to be a letter from Mr. Thompson E. Colleton to 
tite Englewood Mutual Savings & Loan Association, dated 
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March 17, 1941, and ask yon whether this is the response 
which your association received upon asking the FHA to 
reconsider the insured mortgage loan., A That’s cor¬ 
rect - . ! 

Q This letter, Mr. Thomson, states: “The size and 
type of the building and the cost of maintaining property 
of this character are beyond the abilities of a typical 
future purchaser of property in that immediate neighbor¬ 
hood.” As a person experienced in the mortgage loan 
business, what did this mean to you, that statement? A 
It would mean this, that their consideration of the value 
of this property, due to its location and its dose proxim¬ 
ity to the main line of traffic and business location, would 
be such that together with the heavy taxes imposed on 
the property wouldn’t make it a very desirable property 
to own. •' 

• • 

29 Q I show you this application for a mortgage 
loan, which has been marked Defendants’ Exhibit 

F, and ask you whether,or not you recognize that docu¬ 
ment* A That’s right 

Q What is that document, sir? A This is an appli¬ 
cation for $6,000. 

Q Is there also an appraisers’ report attached to it? 
A That’s right ' * 

Q At what amount was the property appraised?,, A 
$9,500. * 

Q When was that appraisal made? A In May, 
1941. • 

30 Q How much did your association loan the 
Fountains? A $6,000. 

Q Was that the maximum amount which your asso¬ 
ciation would loan on this property at this time? A 
That’s correct. . , , - 

Q Let’s get this straight: There wasn’t an additional 
$6,000 put on, was there? Was the first mortgage merely 
brought up to $6,000, do you recall? A The balance of 
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the mortgage was $4,626.01, the balance due on the old 
one, and it was brought np to $6,000. 

Q So the total mortgage on the property was $6,000 
as of this date? A That’s correct. 

Q I ask yon whether yon are familiar with the trends 
in real estate values in Englewood during the years 1937 
to 1949, inclusive? A I am. 

* Q During the period 1937 to 1940, inclusive, was there 
i any change in the general real estate values in Engle¬ 
wood? A Yes, there was a slight change in there. It 
would be in the neighborhood of a forty per cent in¬ 
crease. 

Q This was between 1937 and 1940? A 1941. 

Q There was a forty per cent increase between 1937 
and 1941 inclusive? A I am speaking now, un- 
31 derstand, of general real estate in general, but 
that doesn’t apply in all cases: conditions would 
vary depending on the condition of the property, location 
and what-have-you. 

Q What about the period 1941 to 1946, inclusive? 
What did the general real estate values do then? A 
There was a trend upwards during that period. 

Q To what extent would you say they increased gen¬ 
erally between the two years, 1941 and 1945, inclusive? 
A I would say 1941 to 1945 there would be at least a 
sixty per cent increase on the total from 1939 values. 
1939 value is about the standard value that they took at 
that time. 

Q Sixty per cent from 1939 through 1945? A That’s 
right. 

Q What has been the trend since then? A Up¬ 
ward. 

• • • • 

37 Cross Examination 

i Q Now, the Filson house, as you knew it in 1937, what 
would it cost to build that house in 1937? Do you have 
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an opinion on that! A Yes, I would say that house 
would cost at that time about $8,500 to build it 


38 Q Now, assume that you spent $9,000 on that 
house in 1937, what value house would you have? 

A You would not have more than what you spent on it 
Q You would have a house worth $12,000, approxi¬ 
mately? A I, however, don’t think there was any $9,000 
spent on it 

• • • • 

• ' , < 

39 Q To go back, do I understand that you said 
this house was worth $8,000 in its unimproved 

condition in 1937? A About that 
Q Now, then, what is your opinion of the value of 
that house, assuming $9,000 were spent on it in 1937? 
What would be the resulting value of an $8,000 house 
plus $9,000 in improvements? A Well, the house 
wouldn’t bring over $10,000, notwithstanding the amount 
of money. 

• • • • 

40 Q You had a house that you valued a moment 
ago, in its unimproved condition, at $8,000. A 

Yes. 

Q You spend $3,500 on it A Yes. 

Q What would be the value of the house after that 
expenditure? A There is only about $2,000 to $2,500 
of that that were credited to the value; the rest is what 
issued to the maintenance. The new roofing proposition, 
painting and decorating is maintenance, does not add 
to the capital value. 

Q Would the house be worth $10,500 then? A $10,- 
000,1 would say, would be tops. 

Q Now, if in addition to that you had a contract to 
brick veneer this house and that cost about $2,500— A 
That was already included. 
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49 r ; > Q • Now, in this house, I asked you to assume 

' this morning that this house here was worth $8,000 
and we spent $9,000 on it—I asked you to assume that—, 
now, what would you say would he the value of that 
house if I did that? Let’s get that clear. A Well, I 
will have to qualify that statement as to what portion 
of that 9 was spent in the way of capital improvements 
and what was spent for renovation. 

Q You make your own discrimination on that I can’t 
do it. A I know, yes, sir. 

50 Q, Say $2,000 of that was what you call im¬ 
provements rather than capital improvement; that 

would be $7,000. We had a house at $8,000 and we added 
$7,000. into it, capital improvements, what would you say 
that % house ought to sell for? „ f .. 

hQt McKAY: With $7,000 capital improvements? 
MR. McATEE: Yes,,permanent improvements in the 
house as beneficial to, it, not stuff, that would wear off in 
two years, like paint A Are you speaking about this 
particular house now? „ 

i Q Yes. A There wasn’t any such money spent , . 

Q I am not asking what was spent; I am asking if 
that 7 was, what was it worth. A If it was spent on 
capital improvements, it would be worth $7,000. 
i Q It would be worth about $15,000 with the improve¬ 
ments? A ‘If that were all spent on the house in the 
way of capital improvements, yes. 

t , r 1 « n 

Q For these purposes: we spent $3,400 for these 
purposes: removing the existing siding, roof and old par¬ 
titions. Building new roof with new roofers. Preparing 
lower floor for new brick veneer.: Installing 24-inch shin¬ 
gles on second floor outside wall. Installing new 

51 brick outside. Painting outside of building. Build¬ 
ing new entrance to cellar including new doors, and 

incidental work on the outside of building—I don’t know 
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what that was. Now, that was $3,400. Can you approxi¬ 
mate what you would say would be temporary improve¬ 
ments in that? A I wouldn’t give credit for any of. 
those items at all with the exception of the brick veneer. 
They were all incidental to preparing for the brick veneer 
on the first story. The other was replenishing that which 
was already there. L ' \ ’ 

Q What about the roof? A No. That is a new roof, 
yes, which it needed a new roof, but the house hadn’t 
had a new roof in fifteen or twenty years. 

Q The man bought ; a new roof. A Yes, but that 
doesn’t enhance the value-of the property. • • ... 

• Q How’s that? A : A house needs a new roof and 
that becomes leaky, and deteriorates the value of the 
property. It has to have a roof. ' That is only replen¬ 
ishing what was already there. L if 

j i. \ ■■ • 'til': •ri *•: • ‘ '■ •>’" ■ 1 '' 

52 Q Suppose we spent $2^00 for labor and ma¬ 
terial to put in the brick veneer on the first floor 
of the building, to build a new brick rear porch, to build 
the broken-flag terrace, to plaster all ceilings and along 
the partitions on the first floor, to make all necessary 
plaster repairs; have you an opinion as to how much of 
that you would call permanent? A Yes. 

Q, How much? A $750. Not that that will pay for 
all the repair. The only part I consider is capital im¬ 
provement is the outside brick veneer. All the rest is 
renovating of what was already in there. 


55 
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Redirect Examination 


Q Now, sir, will you tell us, fairly briefly, what you 
do when you make an appraisal of a house when a per¬ 
son has applied for a mortgage loan on it; just what 
steps which you take? A First of all, we would take 
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the house and cube it, go all over it, total cubic feet in 
it; and we would deduct 1 per cent for every year the 
property was old in valuation, and plus what improve¬ 
ments were resorted to, establish a value on that basis. 
Reproduction value less depreciation plus improvements 
that would restore a portion of the value. 

Q You examine the house? A Prom top to bottom, 
back to roof. 

Q Did you do this when you made your appraisal in 
1941 of this house? A That’s right. * 
i Q And at that time, sir, irrespective of all this talk 
about how much money was put into the house, what, in 
your opinion, was that house worth at that time? What 
was its sales value? A At what time? 

Q In June, 1941, when you made an appraisal of this 
house. A Well, I would say the top would be 

56 $10,000 at that time—in the market, understand. 
. Q That’s right, and at that time your associa¬ 
tion appraised it at $9,500? A That’s right. 

’ - * ( ■ • • 

Q Just to clear the record a bit, counsel has premised 
a question that he asked you on the ground that there 
were $7,000 capital improvements put in that house by 
Mr. Filson. In your opinion, was that amount of money 
put in in capital improvements? A Decidedly not. 

• . • • • 

Recross Examination 

Q • • • You said you take the cubic feet of this house 
in your value? A Yes. 

Q And you would take 1 per cent off for each year? 
A That’s right 

Q I believe you told me the house was fifty years of 
v age? A Yes. 

57 Q And you had 50 per cent? A That’s right, 
you deduct 50 per cent for the depreciation on the 

house. 
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Q And you got a value then of what, $9,500! A No, 
you got a value of pretty near what he paid for it, 
around 7. * * * About 7 to $7,500. 

Q You start out with $15,000. A I don’t know what 
the cubic would be, but that is about where you would 
land. 

Q Where did you get $7,500, then! A Assuming 
that you cubed that house today, or at that time, on 
the basis of the value of reproduction costs at that time, 
it may cube up around $15,000, and you would get an 
allowance of about $7,500, or 50 per cent, based on its 
age, and its condition at that time wouldn’t justify any 
more than that. 

Q What did you add the $2,500 for! A For the 
amount that had been allocated to the improvement of 
the property. 

• • • • 

58 Q What information did you have that was the 
basis of $2,500 in addition to this house! A Well, 
the $2,500 was the portion of the amount of money that 
was spent in the way of renovation later. 

Q I am not asking about what was spent later. I am 
asking what information you had at that time about 
improvements. A Well, as I understand it, there wasn’t 
any improvement at that time. That was the value 
placed on it as of that time. 

Q Then, you didn’t add anything on this for improve¬ 
ments! A No 

Q Then, your $9,500 is without improvements! A 
That might be, yes, but there were other conditions that 
guided the figure— 

Q Wait a minute. As I understand it, your $9,500 is 
without improvements! A That’s right. 

Q Then, your original valuation of this property 
would have been not $15,000, but would have been $19,000; 
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isn’t that right? A That all depends on what cubic 
they--put-on. 

i Q Well, that is what you told me the way you worked 
•-u. it out. A No, I didn’t tell you that. 

59 Q I beg your pardon, you said $15,000 would 
have been the value without improvements. A 

No, I said we took off 1 percent for every year the house 
was old. 1 don’t contend that the house was only fifty 
years old. I can put sixty-five years on it without any 
difficulty. 

• • • • 

60 Redirect Examination 

Q Mr. Thomson, I show you Defendants’ Exhibit A, 

' which is the mortgage loan application filed by Mr. 
Filson with your association on May 21, 1937, and point 
out to you where the appraisers’ report states con- 

61 ,v dition of property and the words, “being remod- 

eled.” Does that refresh your recollection as to 
t whether you knew the house was being remodeled or 
going to be remodeled at the time you made your ap¬ 
praisal? 

• • • • 

THE WITNESS: I think you confused me speaking 
1 about these two loans. This is the first loan when the 
remodeling was undergoing. 

ME. McKAY: That’s right. 

ME. McATEE: No, I said to you the remodeling was 
! not started at that time, other than to put a furnace in 
the basement. 

Q Will you answer the question as to the first appli¬ 
cation for the first loan, whether or not at that time you 
appraised the property the house was being remodeled or 
was shortly to be remodeled. A My testimony, then, is 
going to be a little conflicting. Let me straighten 

62 you out on this: The first loan that we made to 
Filson was at the time that the thing was being 
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remodeled and we had knowledge of that fact at that 
time. • * 

Q Did yon take into consideration the fact it was 
being remodeled when yon made yonr appraisal on that 
property? A We did, because we knew the property 
had been sold for $7,000 at that time and we allowed 
about $2,500 out of the amount to be spent, which we 
understood by the contract that was hied, and which he 
presented, for $3,500, figuring $2,500 of that amount would 
be applicable to capital improvements whereas the other 
was for renovation purposes, such as painting outside. 

Later we made a different loan* to Mrs. Fountain. 
That’s different... / * * 


44 , Deposition of Joseph. H. Daniels ,.. 

*» • * 

called as a witness on behalf of the defendants, 

\ • . • • • 

. ... Direct Examination , . 

, * 

Q Will you state your name, sir? A Joseph H. Dan¬ 
iels. 

Q What is your present occupation, Mr. Daniels? A 
Publisher, Press-Journal, Englewood. 

Q How long have you been publisher of the Press- 
Joumalf A Since October 1,1948. 

Q Is the Press-Journal the successor of the Englewood 
Pressf A Yes. . 

Q I will ask you whether you have custody of the per¬ 
manent bound files of the Press-Journal, which also in¬ 
cludes the permanent bound files of the Englewood Press. 
A Yes. 

Q Did you bring with you from your permanent bound 
files certain issues of the Englewood Press, to-wit, the 
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issue of November 21, 1940, the issue of November 28, 
1940, and the issue of December 5, 1940? A Yes. 

Q Will you turn to the issue of November 21, 1940, 
page 6, column 1, and will you read from this newspaper 
an advertisement under the classified ad. section, 
45 which I shall point out? A “Bargain-East side. 

Residence on Linden Avenue. 9 rooms, insulated, 
air-conditioned, oil burner. Plot 120 by 350. Price $10,- 
000. R. A Gorham Company, Agents, 42 Dean Street, 
Englewood.” 11-28. This is issue of 11-28. 

MR. McKAY: That, Reporter, was the issue of No¬ 
vember 28, 1940. 

Q Will you turn to the issue of November 21, 1940, 
and at page 6, column 1, and state whether or not the same 
ad. which you read into the record as having been placed 
in the November 28, 1940, issue is repeated or is also in 
the November 21, 1940, issue. A It is the same ad. 

Q Will you turn to the issue of the Englewood Press, 
December 5, 1940, and state whether or not that same ad. 
again appears. A Yes, same ad. on column 2. 

Q Now, Mr. Daniels, these three issues are actual issues 
of the Englewood Press for those dates, are they not? A 
That’s correct. 


• • • • 

68 Deposition of J, Marshall Gorham, 

called as a witness on behalf of the defendants. 

• • • • 

Direct Examination 

Q Mr. Gorham, will you state your full name, sir? A 
J. Marshall Gorham. 

Q What is your occupation? A Real estate and in¬ 
surance. 

Q How long have you been in the real estate and in¬ 
surance business, sir? A Since January, 1907. That 
makes forty-three years. 
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Q Mr. Gorham, do you know Mr. Paul Filson, one of 
the plaintiffs in this case? A I do. 

Q How long have you known him? A This will have 
to be a guess: I have known him about fifteen years, I 
would say. 

Q Are you familiar with the property located at 71 
East Linden Avenue in Englewood, New Jersey? A Yes, 
I know the house. 

Q Do you know when this house was purchased by Mr. 
Filson originally? A I believe it was in 1937. 

Q Did you handle that transaction? A No. 

Q I will ask you, Mr. Gorham, whether in the fall of 
1940 Mr. Filson talked to you about selling the property 
at 71 East Linden Avenue. A Yes, he did.' 

69 Q Would you tell us, as near as you can recall, 
when it was exactly, and who approached whom? 
Tell us the circumstances in connection- with his asking 
you about selling the property, please? A Paul Filson 
came into, our office and listed the property at 71 East 
Linden Avenue in November, 1940, at a price of $10,000. 

Q Do you recall how this price of $10,000 was arrived 
at? A No, that was the price that he offered to sell it 
for. 

Q Now, what steps did you take in your efforts to 
sell it, as requested by Mr. Filson? A I can’t remember 
now. 

Q Did you list it in any of the newspapers? A No, 
Mr. Filson said he would advertise it in the Englewood 
Press . 

Q Was it subsequently advertised in the Englewood 
Pressf A Yes. 

Q Mr. Gorham I show you an issue of the Englewood 
Press dated November 21, 1940, on page 6, column 1 of 
that issue. I show you this ad. which reads: “Bargain- 
East side. Residence on Linden Avenue. 9 rooms, insu¬ 
lated, air-conditioned, oil burner. Plot 120 by 350. Price 
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•v $10,000. R. A. Gorham Company, agents, 42 Dean 

70 Street, Englewood.” 

' ; • I ask yon whether or not this was the ad. which 

was placed in the paper by Paul Filson in connection with 
your efforts to sell the house at $10,000. A Yes, that is 
the ad. " : ' 

' Q I show you an ad. in the November 28, 1940, issue 
of the Englewood Press , in the first column on page 6 , 
and ask you to read it and state whether or not that ad. 
was also placed in the paper in connection with your ef¬ 
forts to sell the house at 71 East Linden Avenue for 
$10,000. A Yes, that is the same ad. * 

Q And I show you an ad. with the same wording in 
the December 5, 1940, issue of the Englewood Press and 
ask you whether this, too, was the ad. placed in this 
paper in connection with your efforts to sell the house for 
$10,000. A Yes. 

Q Do you recall how many times you saw Mr. Filson 
during the period when this was going on? A No, he 
used to drop in quite often about other matters. 

Q Did he talk to you about the house during that 
period? A Well, as far as I recollect, he probably did, 
but it is only recollection. 

Q You don’t recollect any particular conversation you 
had with him with respect to this house, I take it? 

71 A Only the time that he listed the property for 
sale. ' r * T ' ' • 

MR. McKAY: That’s all 

Cross Examination 

. , , • 

C •> T. , . 

; Q How do you list a property in your office, Mr. Gor¬ 
ham? A We don’t require a signed listing. If the 
owner will give us the price and description of the prop¬ 
erty, that’s all that we require. 

Q Suppose a man doesn’t have title to the property, 
what do you do? A Well, he can’t sell it if he doesn’t 
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own it, so we don’t make a search of the property to see 
who the owner is. ' .. r- . r 

Q At this time would it affect your recollection if I 
told yon—and it is a fact—that Mr. Filson at this time 
did not have title to this property? A No, I believe at 
the time he said that the title was in the name of his 
brother and he had authority to sell it, he said. 

Q How well do yon know Filson f Personally, pretty 
well? A Personally, yes. 

Q Did yon ever bowl with him? A Yes, I bowled 
with him a lot. 

Q Didn’t he state to yon about this, to see his brother 
about his property? A I never saw his brother about 
this property at all, but one time I went down and saw his 
wife. 

72 Q You mean Mrs. Fountain? A Mrs. Foun¬ 
tain, yes. 

Q Did you know Brainard Fountain? A I did later 
on, 1 didn’t at that time. I think I have only seen him 
once; he stopped in here to see me at one time, but that’s 
the only recollection I have of him. 

Q Would it refresh your recollection if Mr. Filson 
mentioned this to you at a bowling party and told you 
to see his brother? A No, he stopped in the office and 
listed the property here. . • 

Q .You think he came in and listed it here? A Yes, 
I remember him listing the property here. He probably 
mentioned when I bowled with him, but that wasn’t the 
listing. He came in here with that in mind, he wanted to 
sell the property and said he had the authority to sell it 
for his brother. ’*■ 

Q Who paid for this ad., you or he? A He did. 

Q That paper is out of existence, I believe? A Well, 
it is under a different name; it is called the Press Journal 
now instead of the Englewood Press. 

Q You didn’t sell the property, did you? A No.. T ; 

Q Did you ever have anybody after it? A I don’t re- 
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member. I don’t remember showing it myself. Whether 
anybody in the office showed it or not, I don’t know. 

• • • • 

140 Pond FUson 

was called as a witness for plaintiffs 

>• • • • 

Direct Exammaiion 
BY MB. McATEE: 

Q Mr. Filson, you heard Mrs. Fountain’s testimony a 
while ago about Mrs. Hurt coming up to see the property, 
accompanied by her testimony also that you told her about 
quoting a price to Mrs. Hurt. Was that right? A That 
is wrong. What happened was that at that time of year 
my brother and my sister-in-law asked me if I wouldn’t 
make an attempt to sell it I went to various agencies— 
various real estate people—and told them that the prop¬ 
erty was for sale; would they please call and see my 
sister-in-law and brother about the price. 

• • • • 

141 Q Since you have heard this ad read today in 
this deposition, and the exact terms of it, does that 

refresh your recollection about its applicability to this 
property? A I don’t think that ad is in connection with 
this property at alL It refers, in the first place, to a 
property of a different description. It refers, I believe, 
to a building of nine rooms, when this was an eleven-or 
twelve-room house. It also was returnable to Mr. Gorham. 
On this I think the name at the bottom was Mr. Gor¬ 
ham’s. 

Had I placed an ad in there myself, I would not have 
included Mr. Gorham’s name, because I would have been 
obliged to pay him a commission. I would have put my 
own name on the bottom of it. There is an error some 
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place. I think Mr. Gorham’s recollection, in all probabil¬ 
ity, is £anlty, in that that must have been another prop¬ 
erty on Linden Avenue he had in mind selling. The de¬ 
scription is wrong. The number of rooms is wrong. 

142 Q Was your property air-conditioned? A Well, 
it had what they call an air-conditioning unit, but it 

wasn’t air-conditioned. There was no freezing unit in the 
place at all. 

• • • • 

Anna Metzger Fountain 

was recalled as a witness for defendants, and, having 
been previously duly sworn, testified further as follows: 

Direct Examination 

BY MB. AIKEN: 

Q Mrs. Fountain, did Mr. Gorham, the real estate agent 
in New Jersey, ever call upon you with reference 

143 • to selling the house on East linden Avenue! A 

No. Mr. Gorham didn’t call upon me. 

• • • • 

Statement of the Court 

THE COURT: With reference to Exhibits A through 
F, I should like to read into the record this statement: 

With reference to the objection interposed by defense 
counsel to the receipt in evidence of Plaintiffs’ Exhibits A 
through F, and the statement of the Court that they would 
be received subject to a motion to strike, the Court has 
concluded that by the decision of the Court of Appeals, 
and the action of the Supreme Court thereon, the pro¬ 
priety of the receipt of such documents has been passed 
upon by the Court of Appeals, and in no wise has its opin¬ 
ion in that regard been impinged upon by the Supreme 
Court. 
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' Thus, even if I should entertain a different view, by 
the pronouncements of the superior courts I would be 
estopped to exclude the exhibits. For the reasons stated, 
the motion to strike must-be denied. 

As I view the case now on trial on the merits, in the 
light of the decisions of the appellate courts, the evidence 
1 of the plaintiffs constitutes a prima facie case, one con¬ 
trolling upon me in my determination, and unless, through 
cross-examination of plaintiffs’ witnesses and/or by in¬ 
troduction of affirmative evidence, the defendant de- 
144 stroys the probative value of the evidence deter¬ 
mined by the Court of Appeals to be sufficient to 
1 warrant recovery on the $6,000 claim, I too must find for 
the plaintiffs in that sum. This is for the reason that the 
determination by the: Court of Appeals was not limited 
to the proposition that if the plaintiffs proved what they 
1 had alleged, a cause of action would exist, but further de¬ 
cided that the facts disclosed by plaintiffs’ evidence, in the 
absence of refutation by the defendant, constitute sufficient 
! proof to warrant a finding for the plaintiffs. 

There has been a further plea of the Statute of limita¬ 
tions. I shall be glad to hear either or both of you as to 
anything further you might have to say, in the light of 
what I understand the law to be as pronounced by the 
Supreme Court and dealt with by the Court of Appeals 
and dealt with by the Supreme Court. 

MR. AIKEN: Your Honor, in view of your ruling, I 
should like to request permission to reopen my case for 
one question. I propose to take the stand. Since I do not 
think this matter will be in controversy, I should like to 
ask your Honor’s permission not to disqualify myself 
from making the argument by taking the stand for one 
question and answer. 

THE COURT: ' Did you hear the request, Mr. McAteef 

MR. McATEE: Do I have anything to add to 
that! 
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145 ' THE COURT:" No. Counsel asks that he he 

permitted to take the stand for the purpose of 
testifying but without being disqualified in the making of 
his argument. v ’' • • 

MB. McATEE: I do not know what he is going to 
testify to. -V, r.V. > 

TELE COURT: It is a question of principle, whether 
you object to it I think the rules are pretty dear. 

MB. McATEE: What do you want to testify to? • 
MB. AIKEN: If your Honor rules that I will be dis¬ 
qualified, I shall call Mr. McAtee .' r ... 

Mr. McAtee, will you take the stand, please? ■ 
Thereupon 1 * - vr? ; ^ ' 

Camden B. McAtee , 

. t ' , • * ^ ^ *Y > * ■* ** -s , c ■* 4 * 

, * U ‘ , ^ 1 ’ .• • 1 ♦ • <* • * 4 

was called as a witness and, being first duly sworn, testified 
as follows: * 


Direct Examination 



‘ BY MB. AIKEN:. ; . 

Q Mr. McAtee, you were present in the offices of Cov¬ 
ington, Burling, Rublee, Acheson, and Shorb when the 
depositions of Mr. Brainard Fountain and Mr. Paul Edi¬ 
son were taken, were you not? A YeS. 

Q As a matter of fact, you took the deposition of 
Brainard Fountain, didn’t you?' A Yes, I took his depo¬ 
sition. . ; ' / . v ' 

146 Q ' That was taken and was completed prior to 
the time the deposition of Paul Filson was taken; 
isn’t that right? Mr. Fountain’s. deposition was taken 
first?" A ; Yes, that isright / 1 " * ‘ ' ,7 . ' ' 

• MB. AIKEN: ThatisalL 

(The witness left the stand.) 

MR. AIKEN: Now, your Honor, in the first place, I 
wish, to make of record my exception to your ruling that 
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• the Court of Appeals decision constitutes a prima facie 
case for the plaintiffs. 

(Mr. Aiken then made an argument on behalf of the de¬ 
fendants.) 

• • . • 

u ' *"i ♦ 

i 

Opinion of Court 

October 17, 1950. 

Camden B. McAtee, Esq., Tower Building, Washington 
5, D. C. 

William M. Aiken, Esq., Union Trust Building, Wash¬ 
ington 5, D. C. ‘ 

Be: Filson v. Fountain, Civil Action No. 30596. 
Gentlemen: 

I have given consideration to the evidence in the above 
case and to the authorities submitted by both parties after 
dose of the trial. 

147 From the evidence adduced at the trial and in 
the light of the opinion of the Court of Appeals 
(171 F. 2d 999), I find that there was an acknowledged 
indebtedness in the amount of $6,000 due the Filsons 
from the Fountains, and that the option agreement evi¬ 
denced an understanding that such amount was not due 
until after the expiration thereof. There being no evi- 
; dence of any agreement as to when the $6,000 should be 
paid if still owing after expiration of the option period, 
I find that the indebtedness became payable on demand 
when the option expired, namely, December 24, 1940, 
bearing interest from that date. 

There remains for determination the question whether 
recovery by the plaintiff is barred by ladies or the statute 
of limitations. However, the Court, of Appeals further 
action as equitable in nature. On that basis the test 
would be laches, and not the naked question of the statute 
of limitations. However, the Court of Appeals further 
i found that the case was one within the concurrent juris- 
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diction of law and equity, stating: 

«• • • we believe this case is one peculiarly within 
the concurrent jurisdiction of equity, since the remedy \ 
at law is not certain, complete and sufficient.” 

Nothing in the Supreme Court's opinion disturbed this 
finding. 134 Am. Jur. 98, s. 118; anno. 136 Am. St. 
Rep. 473. 

148 The statute of limitations is therefore applicable 
to the case at bar, since “in cases of concurrent j 
jurisdiction over a right of action, courts of equity con¬ 
sider themselves bound by the statutes of limitation which } 
govern courts of law in like cases.”* I am, therefore, 
constrained to hold that the three-year statute of limita¬ 
tions is applicable. j 

Since, on expiration of the option agreement, the ac¬ 
knowledged indebtedness became a loan payable on de¬ 
mand, the money became due at once and the statute of ! 
limitations ran from that date, namely, December 24, i 
1940.* The complaint in the case having been filed on j 
September 11, 1945, the action was begun after the time ; 
in which it could legally be brought. Accordingly, I must 
find for the defendant herein. 

i 

Counsel for the defendant will please prepare and sub- j 
mit appropriate findings of fact, conclusions of law, and 
order. 

i 

A copy of this letter is being given the reporter for 
inclusion as part of the record in the case. 

Sincerely yours, 

R. R. KEECH, 

U. S. District Judge. 

* Hurdle v. American Security & Trust Co^ 59 App. D. C. 58, 32 F. 

2d 954, 955. 

See also: Cope V. Anderson, 331 U. S. 461, 464. 

Moran v. Schlosberg, 67 App. D. C. 163, 166, 90 P. 

2d 408, 411. 

Washington Loan & Trust Co. V. Darling, 21 App. 132, i 
140. 

Patton v. Warner, 11 App. D. C. 149, 162. 

3 Schupp, et al. v. Taendler, 81 U. S. App. D. C. 59,154 F. 2d 849. j 

- i 
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CHRONOLOGICAL SUMMARY OF PLAINTIFF . 
■ " x, ORIGINAL EXHIBITS 


vr<- i a .Exhibit A—(T. 5, 7) .. 

Sale contract dated March 4, 1937, of Prentices to 
convey Linden Avenue property to Paul Filson for 
$7,000 cash, including possession as of May 1, 1937. 
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month of May, 1937 as a tenant wirant the payment of 
rent therefor. 

149 The price is Seven thof^and (7,000) Dollars pay¬ 
able as follows.: 

Seven hundred (700) Dinars on the Signing of this con¬ 
tract, the receipt of which is hereby acknowledged. 

Six thousand thiu^hundred (6,300) Dollars in cash on 
the delivery of thj^Leed, as hereinafter provided. 


150 Thrdeed shall be delivered and title passed at the 
office of Huckin & Huckin, 1 Engle Street, Engle- 
woocL^n. J., on or before June 1st, 1937 at 2 o’clock after¬ 
noon: 


Defendants’ Exhibit No. 3 
152 Filed Oct 11947 

(Exhibit C to Amended and Supplemental Complaint) 
(Fountain Exhibit No. 1) 

AGREEMENT 

This agreement, dated this 8th day of March, 1937, be¬ 
tween Paul Filson, of Englewood, New Jersey, hereafter 
known as the party of the first part, and Brainard Foun¬ 
tain, of Westwood, New Jersey, hereafter known as the 
party of the second part, 

WITNESSETH: 

That for and in consideration of the sum of one dollar and 
other good and valuable considerations, the party of the 
first part agrees to do and perform the following: 

To advance the sum of seven thousand dollars ($7,000) 
for purchase of the property known as 71 Linden Avenue, 
Englewood, New Jersey, together with all land connected 
thereto. The dimensions of the land and adjoining plot are 
approximately 120 feet facing Linden Avenue, and 360 feet 
depth. 
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Title to said property is to be taken in the name of the 
! party of the second part and the party of the second part 
agrees to furnish bond and mortgage in the sum of seven 
thousand dollars ($7,000), plus the further agreed amount 
to be used for purposes of repairing and improving said 
property, the amount of said bond and mortgage not to ex¬ 
ceed ten thousand dollars, ($10,000). 

The party of the first part agrees to give a dear title to 
the above mentioned property and to give title to the part^ 
of the second part on or before June 1st, 1937. 

The party of the first part further agrees to deposit to 
the account of the party of the second part the sum of $3,000 
(three thousand dollars), as herein provided, to be used for 
the aforementioned improvements and repairs on buildings 
and premises. 

In the event of the death of the party of the first part 
prior to the completion of this agreement, the party of the 
first part makes his agreement a part of his last will and 
testament and it is his wish that the executors of his estate 
comply faithfully with the terms and conditions of this 
agreement. 

The party of the first part agrees not to interfere in any 
way with the disposition of the three thousand dollars 
($3,000) as herein provided. 

The party of the first part agrees to accept a mortgage 
in the amount or amounts herein provided for a term of 
eleven years, with an option of an extention period of five 
years, provided interest and taxes have been paid within the 
legally prescribed period. 

The party of the first part further agrees that in the 
event of death or illness of the party of the second part, to 
carry said mortgage without interest for a period not ex¬ 
ceeding three years and, if necessary, the party of the first 
part agrees to assume taxes and other incumbrances on the 
property for the same three year period. 

The party of the first part agrees that in the event of the 
1 loss of position of the party of the second part, or if for 




some reason beyond bis control bis earning capacity is di¬ 
minished or lessened, tbe party of tbe first part will pay 
taxes and assessments on tbe property and likewise waive 
interest on tbe mortgage for a like period. 

The party of the second part agrees to do and perform 
tbe following: 

To take title to said premises in bis and bis wife’s name 
on or before June 1, 1937, and to assume all taxes, assess¬ 
ments on tbe property, and interest on tbe aforementioned 
siim of seven thousand dollars ($7,000), pins portion of the 
snm of $3,000 (three thousand dollars), given to him for 
uses as herein provided; and on or before August 1,1937, to 
execute a mortgage to the party of the first part in the sum 
and sums as herein provided, said mortgage not to exceed 
$10,000 (ten thousand dollars). 

153 He further agrees to improve said property so as 
not to endanger the sums advanced to him by the 
party of the first part. 

He further agrees to pay interest on the total amount of 
the mortgage at the rate of 4% per annum, interest period 
beginning October 1, 1937, interest payments to be semi¬ 
annually and to continue through the duration of the mort¬ 
gage as herein provided, the semi-annual interest to be com¬ 
puted on the basis of 4% of the amount of the mortgage at 
the semi-annual period, allowing for payments on principal 
reducing the total amount of the mortgage. 

The party of the second part has the privilege of making 
payment or payments on the mortgage at any time, reducing 
all or part of the mortgage prior to the termination of the 
mortgage, if he so desires. 

Party of the second part agrees to pay all expenses in 
connection with the transfer, search of title, and other inci¬ 
dental expenses on the purchase and transfer of the prop¬ 
erty. 

Both parties agree to the following: 

That upon the execution by the party of the second part 
of the above agreed bond and mortgage, this agreement is 
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terminated, and its terms and conditions are to be embodied 
in the said bond and mortgage. 

Signed Paul Filson 

Party of the first part . 

Signed Bbainard Fountain 

Party of the second part. 
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Filed Oct 11947 


Number 


The Citizens National Bank yd Trust Company 

Englewood, N. J. May 10 1937 

Pay to the order of Paul Filsyf $2500 

Twenty five hundred and no^ Dollars 

_ Br Fountain 

[Endorsed] Paul Filsoi 

Defendants’ Exhibit No. 5 
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Made the 12th 
Thousand Nin^ 

Between 


Hied Oct 11947 

This Indenture, 

Ly of May, in the year of our Lord One 
[undred and thirty-seven 


Mary Bepnne Prentice (Unmarried) 

Eloise jfaliant Prentice, (unmarried), 

Paul ^lson, of the City of Englewood, in the County of 
Bergeymd State of New Jersey, party of the second part; 

Wijftesseth, That the said party of the first part, for and 
in consideration of the sum of One Dollar ($1.00) lawful 
money of the United States of America, and other valuable 
considerations, to them in hand well and truly paid by the 
said party of the second part, at or before the sealing and 
delivery of these presents, the receipt whereof is hereby ac- 
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Exhibit C (T. 5, 39) 

Check dated May 10, 1937 of Brainard Fountain for 
$2,500 payable to and endorsed by Paul Filson. 

Exhibit D — (T. 5,7) 

Fee simple Deed of Conveyance of Linden Avenue 
property dated May 12, 1937, recorded May 19, 1937, by 
Prentices to Paul Filson. 

Exhibit E — (T. 6) 

• j 

Second mortgage of Paul Filson and wife of December ; 
24, 1937 of Linden Avenue property to Laura M. Foun- j 
tain to secure their debt of $3,000. 

Exhibit F — (T. 5, 7) j 

.i 

! 

Mortgage bond of Paul Filson and wife and Brainard 
Fountain of December 24, 1937, for $6,000 as security ! 

for payment of $3,000 with 6% interest to Laura M. \ 

Fountain on December 24, 1940. 
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in whole or in part at any time prior to the dne date b^old 
coin as aforesaid without any fraud or other del^fas by 
the said bond or obligation and the condition t^reof may 
more fully appear f 

Now this indenture witnesseth that the s« mortgagor 
for the better securing of the said paymenrof money men¬ 
tioned in the condition of the said bond m obligation with 
interest thereon according to the true intent and meaning 
there of and also for and in considerable. of the sum of one 
dollar to the said mortgagor in handmaid by the said mort¬ 
gagee at or before the unsealing^ these presents the re¬ 
ceipt whereof is hereby acknowledged has granted bar¬ 
gained sold aliened released donveyed and confirmed and 1 
by these presents does granraargain sell alien release con- i 
vey and confirm unto the sOrcl mortgagee and the heirs suc¬ 
cessors and assigns of tlwsaid mortgagee forever; 

All that tract of landfand premises hereinafter particu¬ 
larly described, situatsflying and being in the City of Engle¬ 
wood, County of B^^en and State of New Jersey, Shown 
and designated asiLots numbered six (6) and seven (7) on 
a map entitled ‘^fap of Property of Gorham and Jackson, 

Englewo/l, N. J.” made by H. Birtwhistle, C. E. and 
160 filed iyhe Bergen County Clerk’s Office as Map No. 

551; jfeing the same premises conveyed to Mary 
Bethune Brentice and Eloise Valiant Prentice by Leonard 
van den Branert and his wife, by deed dated March 15th, 1932 
and recorded in the Bergen County Clerk’s Office in book 
1830 of deeds, on pages 611 &c. Subject, however, to a first 
morifgage originally in the sum of $6000. made by Paul Fil- 
soy and Anna Filson, his wife, to the Englewood Mutual 
Building and Loan Association of Englewood, New Jersey. 
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Defendants’ Exhibit No. 8 

(Exhibit A to Amended and Supplemental Complaint) 

This Indentube, Made the 24th day of December, in the 
, year of our Lord One Thousand Nine Hundred and thirty- 
seven between Paul Filson and Anna F. Filson, his wife, 
of 92 Knickerbocker Boad of the City of Englewood in the 
County of Bergen and State of New Jersey, party of the 
first part: 

And Brainard Fountain and Anna M. Fountain, his wife, 
i of 71 Linden Avenue, City of Englewood, County of Ber¬ 
gen and State of New Jersey, party of the second part: 

Witnesseth, That the said party of the first part, for 
and in consideration of One ($1.00) Dollar and other valu¬ 
able consideration lawful money of the United States of 
America, to them in hand well and truly paid by the said 
party of the second part, at or before the sealing and de¬ 
livery of these presents, the receipt whereof is hereby ac- 
i knowledge*!, and the said party of the first part being there- 
i with fully satisfied, contented and paid, have given, granted, 
bargained, sold, aliened, released, enfeoffed, conveyed and 
confirmed, and by these presents do give, grant bargain, 
sell, alien, release, enfeoff, convey and confirm unto the 
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said party of the second part, and to their heirs and assigns, 
forever, all those certain lots, tracts or parcels of land and 
premises, hereinafter particularly described, situate, lying 
and being in the City of Englewood in the County of Bergen 
and State of New Jersey 

Shown and designated as Lots numbered Six (6) and 
Seven (7) on a map entitled “Map of Property of Gorham 
and Jackson, Englewood, N. J.” made by H. Birtwhistle, 
C. E. and filed in the Bergen County Clerk’s Office as Map 
#551. 

Said premises are conveyed subject to the lien of two 
mortgages, one made by Paul Filson and Anna Filson, his 
wife, to the Englewood Mutual Building and Loan Associa¬ 
tion of Englewood, New Jersey, in the sum of $6,000.00, 
and the second made by Paul Filson and Atuia Filson, his 
wife, to Laura S. Fountain, dated December 24, 1937, in 
the sum of $3,000.00, which mortgages, the party of the 
second part hereby assume the agree to pay. 

166 Together with all and singular the houses, build¬ 
ings, trees, ways, waters, profits, privileges, and 
advantages, with the appurtenances to the same belonging 
or in anywise appertaining; 

Also, all the estate, right, title, interest, property, claim 
and demand whatsoever, of the said party of the first part, 
of, in and to the same, and of, in and to every part and 
parcel thereof, 

To have and to hold, all and singular the above de¬ 
scribed land and premises, with the appurtenances, unto 
the said party of the second part, their heirs and assigns, 
to the only proper use, benefit and behoof of the said party 
of the second part, their heirs and assigns forever; 

And the said Paul Filson and Anna F. Filson, his wife, 
do for themselves, their heirs, executors and administra¬ 
tors covenant and agree to and with the said party of the 
second part, their heirs and assigns, that they the said 
Paul Filson and Anna F. Filson, his wife, are the true, 
lawful and right owners of all and singular the above de¬ 
scribed land and premises, and of every part and parcel 
thereof, with the appurtenances thereunto belonging; and 




that the said land and premises, or any part thereof, at the 
time of the sealing and delivery of these presents, are not 
encumbered by any mortgage, judgment, or limitation, or 
by any encumbrance whatsoever, by which the title of the 
said party of the second part, hereby made or intended to 
be made, for the above described land and premises, can 
or may be changed, charged, altered or defeated in any way 
whatsoever; 

And also that the said party of the first part now have 
good right, full power and lawful authority, to grant, bar¬ 
gain, sell and convey the said land and premises in manner 
aforesaid; 

And also, that Paul Filson and Anna F. Filson, his wife, 
will Warrant, secure, and forever defend the said land and 
premises unto the said Brainard Fountain and Anna M. 
Fountain, his wife, their heirs and assigns, forever, against 
the lawful claims and demands of all and every person or 
persons, freely and clearly freed and discharged of and 
from all manner of encumbrance whatsoever. 

Isr witness whereof, the said party of the first part 
have hereunto set their hands and seals the day and year 
first above written. 

Signed, Sealed and Delivered 

in the Presence of 
Abthub, J. O'Shea 

Paul Filson (Seal) 
Anna F. Filson (Seal) 


167 . Received in the Clerk's Office of the County of 

Bergen, N. J., on the 24th day of December A. D., 
1937, at 2:29 o'clock in the afternoon and Recorded in Book 
2091 of Deeds for said County, on page 516 &c. 

James W. Mebceb, 
County Clerk . 

Record charge & return to Morrison, Lloyd & Morrison, 
210 Main St, Hackensack. 
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Defendants’ Exhibit No. 9 

(Exhibit B to Amended Supplemental Complaint) 

168 Filed Oct 11947 Harry M. Hull, Clerk 

By this agreement made this 24th day of December, 
1937, by and between Brainard Fountain and Anna M. 
Fountain, his wife, hereinafter called the Optionor, and 
Paul Filson and Anna F. Filson, his wife, hereinafter called 
the Optionee; 

WITNESSETH THAT, 

Whereas, the Optionee has this 24th day of December, 
1937, conveyed the premises hereinafter described, to the 
Optionor in consideration of the assumption by the Op¬ 
tionor of two mortgages, which are now liens on said prem¬ 
ises, and 

Now, Therefore, In consideration of the premises and 
One ($1.00) Dollar paid by the Optionee to the Optionor, 
the receipt whereof is hereby acknowledged, the Optionor 
does hereby give the Optionee first option for three years, 
from the date hereof, to repurchase the premises herein¬ 
after described, for the sum of Nine Thousand ($9,000.00) 
Dollars; 

And it is further Agreed between the Optionor and the 
Optionee, that this option may be terminated upon pay¬ 
ment to the Optionee of the sum of Six Thousand 
($6,000.00) Dollars in cash or certified check; 

And it is further Agreed that this option covers the fol¬ 
lowing described premises: 

169 All those certain lots, tracts or parcels of lands 
and premises, situate, lying and being in the City of 

Englewood, County of Bergen and State of New Jersey. 

Shown and designated as Lots numbered Six (6) and 
Seven (7) on a map entitled 4 ‘Map.of Property of Gorham 
and Jackson, Englewood, N. J.” made by H. Birtwhistle, 
C. E. and filed in the Bergen County Clerk’s Office as Map 
#551. 




In witness whereof, the said parties have hereunto set 
their hands and seals the day and year first above written. 

Signed, Sealed and Delivered 
in the Presence of: 

Arthur J. O’Shea. 

Brainard Fountain (Seal) 
Anna M. Fountain (Seal) 
Paul Filson (Seal) 

Anna F. Fh^on (Seal) 


171 Received in the Office of the Clerk of Bergen 
County, New Jersey, on the 24 day of Dec. A. D. 
1937 at 2:31 o’clock P.M. and recorded in Book 2091 Page 
518 &c of Deeds. 

James W. Mercer, 
County Cleric . 
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172 Know All Men by These Beesents, that Paul 
Filson and Anna Filson, hip^ife, and Brainard 
Fountain, all of the City of Engk^ood, in the County of 
Bergen and State of New Jersej^ereinafter known as the 
obligor is held and firmly boral unto Laura S. Fountain, 
of the City of Englewood, m. the County of Bergen and 
State of New Jersey, hereinafter known as the obligee in 
the sum of Six Thousandf($6,000) Dollars in gold coin of 
the United States of Anprica to be paid to the said obligee; 
for which payment Jrell and truly to be made the said 
obligor is bound Mnly by these presents. The words 
“obligor” and “objffgee” shall include the respective party 
or parties heretcjf their heirs, executors, administrators, 
successors and /ssigns. Sealed with the seal of the said 
obligor and daied the twenty-fourth day of December, one 
thousand ninAundred and thirty-seven. 
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CHRONOLOGICAL SUMMARY OP DEPENDANT 
ORIGINAL EXHIBITS 

Exhibit 1 — (T. 115) 

FHA application of 1/20/41 by Fountains for $7,600 
at 4-%% in 180 months at $58.14 a month. Mortgagor’s 
statement recites purchase in August 1037 from Prentice 
for $10,500; one mortgage of 8/20/37 in the amount of 
$6,000 at 6% with a present unpaid balance of $4,771.76, 
and another mortgage of 12/24/37 in the amount of 
$3,000 at 6%, with a present unpaid balance of $3,000. 

The application states that the applicant has been with 
Grace Line for 9 years. His position is that of General 
Agent His salary is $4,800. He has a wife and two 
children. He has $6,500 insurance with $591.00 surren¬ 
der value. He has $400 in bank accounts. His insurance 
and taxes total $216.50. His previous annual housing ex¬ 
penses are $1,362. His net amount of earnings available 
for living and other expenses is $3,221.50. 

The application describes the property as having 11 
rooms, 1 & 2 bath, Brick veneer and frame, 2% story 
building constructed about 1920. Rental value is esti¬ 
mated at $85 to $90 per month unfurnished. Real estate 
taxes are listed at $487. 

Exhibit 2 — (T. 117) 

FHA rejection dated 2/6/41 of application of 1/20/41 
for the following reasons: 

“The expense of ownership of the property is out of 
proportion to the financial capacity of typical purchasers 
of properties in the neighborhood to such a degree that 
marketability is seriously restricted. 

“At this time the total tax payment for this particular 
property is excessive to the extent that marketability is 
seriously impaired.” 


131A 


120 :^i\ Exhibit 3 .* ... i. v 

FHA rejection dated 3/17/41 

“Gentlemen: * » )■ *• . 

“We are in receipt of your letter of March 10 request¬ 
ing reconsideration of the captioned case, basing your 
request-on a letter from the Board of Assessors. This 
letter indicates that the taxes assessed against the said 
' ' property for 1941 would be approximately $360.36. 

121 While this would correct a reject on location, this 
reject was based on the fact that the taxes levied 

against the said property restricted its marketability. 
The size and type of the building and the cost of main¬ 
taining property of this character are beyond the ability 
of a typical future purchaser of property in that imme¬ 
diate neighborhood. We regret that we are unable to 
comply with your wishes in this matter. ,, 

Exhibit 4 

Application, dated May 21, 1937, made by Paul Filson 
to Englewood Mutual Loan and Building Association for 
a $6,000 loan upon the Linden Avenue property. 

The Appraiser’s Report dated May 24, 1937 upon the 
Linden Avenue property follows: 

APPRAISER’S REPORT 

Englewood, N. J. May 24 1937 
To the Board of Directors of the 
- Englewood Mutual Loan and Building Association. 

In the matter of Application of Pend Filson for a loan 
of $6000 at 71 Linden Ave. Englewood , N. J. 

Your Committee has made a personal inspection of the 
property, and furnish herewith a detailed description of 
the buildings thereon, or to be built thereon. 
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House is Frame. Brick Veneer. Garage is Frame. 

Size of Main House 39 x 30, Size of Garage 12 x 18, 

Number of Stories 21/2, Number of Cars 1. 

Number of Families 1, Detached Yes. 

Booms First Floor 4. Booms Second Floor 5. 

Booms Attic 2. Extensions 4x8 story 1. 

- >Hea t Holland. Floors do. "Roof Asbestos. s* 

Baths I S 2 Lavatories. Finished Street yes. 

Curb yes. Sidewalks yes. Sewer yes. City Water yes. 

Gas yes. Electricity yes. - 

Condition of Property Being remodeled. 

We respectfully report that we value the .» 

Lot * " $3000. 

Buildings * 6500. 

Total $9500. 

Remarks: 

» + * 

• i • 

. . Exhibit 5 — (T. 129) 

Page from mortgage loan ledger of Association giving 
the details of the disbursement of $6,000 loan in 1037. 
Ledger records $4,000 on 8/24/37, $442.40 on 9/24/37, 
and $225 on 3/21/39 to borrower Paul Filson, and bal¬ 
ance to contractors. • > 

Exhibit 6 — (T. 129-130) 

Belease of mechanics liens to Filson as to Linden 
property 8/30/37. 

Exhibit 7 — (T. 131) 

Application dated 5/23/41 made by Fountains to Engle¬ 
wood Mutual Loan and Building Association for a loan 
of $6,000 to refinance mortgages of $4,626.01 and $3,000. 

The Appraisers’ Beport, dated 5/24/41, upon the Lin¬ 
den Avenue property follows: 
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APPRAISER’S REPORT . 

Englewood, N. J. May 26 1941 
To the Board of Directors of the 
Englewood Mutual Loan and Building Association. 

In the matter of Application of Braxnard Fowntam for 
a loan of $1373.99 at 71 E. Linden Ave. Englewood, N. J. 

Your Committee has made a personal inspection of the 
property, and furnish herewith a detailed description of 
the buildings thereon, or to be built thereon. 

House is Frame. Brick Veneer. 

Size of Main House 39 x 30. Number of Stories 21/2. 
Number of Families 1. Rooms First Floor 4. 

Rooms Second Floor 5. Rooms Attic 2. 

Extensions 4x8 story one. Heat Holland. Light El. 
Floors Double. Roof Asbestos. Baths 1 and 2 Lav. 
Finished Street yes. Curb yes. Sidewalk yes. Sewer yes. 
City Water yes. Gas yes. Electricity yes. 

Condition of property good. 

We respectfully report that we value the 
Lot $3000 

Buildings 6500 

Total $9500 

Remarks: 
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IN THE 


United States Court of Appeals 

Fob the District op Columbia Circuit. 


No. 10,948. 


Paul Filson, etc.. Appellants, 
v. 

Anna M. Fountain, etc.. Appellees . 


Opinion March 6,1952. 


OPPOSITION TO APPELLANTS' PETITION FOR 

REHEARING 

L 

Appellants argue, as they did in their main brief, that 
the statute of limitations did not start to run until the 
Filsons demanded payment in 1945 (App. Br. 12, 13). 
Whether or not, under the circumstances, the money was 
due at the expiration of the option was a question of fact 
which the Court below decided in favor of appellees 
(Appendix USA). This Court agreed with that finding and 
added that in any event it was not so clearly erroneous that 
it could be set aside under Buie 52(a) of the Federal Boles 
of Civil Procedure. Appellants do not cite this rule or 
appear to perceive its applicability. Nor does the petition 
for rehearing contain record references to any facts which 
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demonstrate that the trial court’s finding was “clearly 
erroneous”. 

H. 

Appellants’ point II appears to be that appellees could 
not properly plead the statute of limitations after the de¬ 
cision of the Supreme Court because, they contend, that 
Court sent the case back only to give Mrs. Fountain “an 
opportunity to dispute the facts material to that claim”. 
This, of course, is a total misconception of what happened 
in the case. The Supreme Court was merely considering 
the propriety of a summary judgment for the appellants 
in the Court of Appeals. The Supreme Court held that 
instead of ordering summary judgment for appellants, the 
case should have been sent back to the trial court so that 
Mrs. Fountain would have an opportunity to obtain a trial 
on the merits by showing a dispute about the facts mate¬ 
rial to the summary judgment This clearly contemplated 
further summary judgment proceedings in the trial court 
Actually, when the case got back to the trial court the sum¬ 
mary judgment procedure was abandoned and the case 
went to a regular pre-trial and was then tried on the merits 
for the first time. Appellees’ plea of the statute of limi¬ 
tations was made prior to pre-trial, was included in the 
pre-trial order and was properly before the Court at the 
trial on the merits. 

Whether or not the appellees should have been allowed 
to amend and plead the statute of limitations was within 
the discretion of the District Court. Nothing appears to 
show that the discretion was abused. The offer of the 
amendment would have been timely even if it had not been 
made until the trial on the merits instead of, as here, long 
before pre-trial. Robbins v. Jordan, 181 F. 2d 793, 86 App. 
D.C. 304. 

Respectfully submitted, 

William M. Aiken, 

701 Union Trust Building 
Washington 5, D. C. 

Attorney for Appellees 
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Paul Filson, Etc., Appellants, 
v. 

Anna M. Fountain, Etc., Appellees . 


Appeal from Judgment and Order of the United States j 
District Court for the District of Columbia 

■ ■■ i 

. j> 

APPELLANT PETITION FOR REHEARING 

Opinion March 6, 1952 

i 

i 

This petition of appellants is respectfully presented j 
because of the hair-line affirmance herein. The decision j 
is submitted not “clearly right” and not as it should be, 
when it admittedly rests upon the imperfect premise j 
that the finding materially affirmed “is not clearly wrong", j 

L Appellants pose the case properly justifies decision j 
that a demand in fact was necessary to effect accrual j 
of the Filson right of action and to begin the running 
of limitations, and that such demand, promptly made in ; 
August, 1945, was the start of limitations, whereby the 
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Filson complaint was in proper time and not subject to 
limitations. 

IL Appellants pose the effect of the opinion state¬ 
ment that a claim purely legal and within concurrent 
jurisdiction of law and equity is in either aspect subject 
to statutory limitations is to ignore the precedents that 
equity moves in concurrent jurisdiction unrestrainedly to 
the sufficient justice which its conscience finds necessary 
in each particular case. 

ITT. The Filson recovery is within the discretion of 
the Court 


I 


THE PROPRIETY OF DEMAND IN FACT 


This Court twice has weighed equitably the same facts 
in this case between brothers, 'previously, by specially 
affording the Filsons restitution as their remedy by recov¬ 
ery from the Fountains of the Filson claim for the ad¬ 
mitted indebtedness when it was “apparent the Filsons 
were out of pocket at least $6,000” to the Fountains, and, 
presently, by denying restitution by affirming the conclu¬ 
sion of law below that the Filson claim to the indebted¬ 
ness was made payable on demand as early as December 
24, 1940, by the option, and was barred by the District 
three year statute of limitations when the Filson com¬ 
plaint was filed in 1945. 

The written option is not ambiguous. It does not jus¬ 
tify conclusion, qualifiedly affirmed “as not dearly 
wrong,” , that the option is evidence of agreement that 
the $6,000 was to be due and payable at its expiration 
on December 24, 1940, when the undisputed facts of the 
case are considered. 

Briefly, Filson and Fountain made a written agreement 
in March, 1937, for Fountain to buy the property for 
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$10,000 to be payable in 11 years, or extendible to 16 
years in the event of stated inabilities of the Fountains 
who were without financial resources. Between August 
and December, the Fountains assumed and paid the $60 
monthly mortgage payment and the property taxes, but, 
in December, were financially unable to take on the in¬ 
terest assumed ou the $3,000 mortgage, which the FQ- 
sons paid for the next 18 months until the Fountains 
found themselves able to take it over. Attorney Moor¬ 
man, acting for all parties, bridged their uncertain sit¬ 
uation, in protection of their mutual interests, by the 
option, under which, within its three year period, the 
Filsons by repurchase could relieve the Fountains of all 
obligation if that was necessary, or the Fountains could, 
even with profit to themselves, satisfy the Filsons by 
selling the property. Otherwise, it was certain the Foun¬ 
tains might require the 16 years contemplated for their 
payment of the original $10,000 purchase price, in which 
to pay off the $9,000 of mortgages, since at $60 a month, 
in 100 months or 8% years, only the principal and no 
interest would have been paid on the $6,000 first mort¬ 
gage. As the intended mutual performance proceeded 
in the three years, neither party exercised the option. 

Between 1937 and 1945, the Fountains diligently per¬ 
formed and always recognized their $6,000 indebtedness 
to the Filsons, by voluntarily taking on the second mort¬ 
gage interest, and by improving their financial situation 
in paying off the $3,000 second mortgage by cash and 
refinancing of the first mortgage, and by paying the lat¬ 
ter down to $3,000. The Filsons stood by, satisfied to 
continue waiting for satisfaction of their claim unless 
the Fountains resold the property, and promptly made 
claim when the Fountains sold the property. Only then, 
did the Fountains refuse to carry on as always before. 

In such situation, the option is so plainly not evidence 
of any agreement or intention that $6,000 was to be 
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payable on demand at its expiration, this Court should 
not conclude, “At the very least the Court's finding to 
that effect is not clearly wrong ” 

Other reasons establish the finding is “dearly wrong”. 
If the Filsons on December 24, 1940 summarily brought 
their action, the Fountains would defend that the trans¬ 
action with the Filsons was not between ordinary debtor 
and creditor, that the Fountains were not in any default, 
that the option had the effect above described, that the 
claim was for a debt and not for money loaned, and 
that a Filson demand in fact and for cause was necessary 
to precipitate the claim into recovery. Plainly the con¬ 
clusion of the first appeal, always in full effect, was and 
is correct that the Filsons were without adequate, suffi¬ 
cient or certain remedy at law. 

As its basis for concluding demand arose at the ex¬ 
piration of the option the Trial Court erroneously holds 
that the $6,000 debt then became a loan of money upon 
the authority of Schuepp v. Taendler, 81 TJ. S. App. D. C. 
59, 154 F. 2d 849, which considered an admitted loan of 
money made as payable on demand, and decided that 
demand for repayment of a loan of money arises at and 
runs from the date of the loan unless the parties con¬ 
tracted otherwise, citing Banmtz v. Hardware Mut. Cos. 
Co., 219 Minn. 235, 17 N. W. 2d 372 as permitting con¬ 
tract otherwise. (The Bannitz opinion is by Youngdal, 
J. now a member of the Court below.) 

The $6,000 indebtedness, being conclusively held, on 
the first appeal and thereafter, to be the Filson “out of 
pocket” damages as the result of the Fountain transac¬ 
tions, is not in any sense a loan of money. Instead, it is 
restitution recoverable as a debt to prevent unjust enrich¬ 
ment 

Turning back to Schuepp v. Taendler, its percwriani re¬ 
veals the careful search of this Court in the complaint 
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and in the case failed to disclose a purpose of the parties 
to make a demand in fact prerequisite to the right of 
action, such as was disclosed in the Bammitz case decision. 
Such search in present case is submitted to bring this 
case clearly within the rule of the Bawnitz case and its 
Minnesota precedents, Re Fallon, 110 Minn. 213 and And¬ 
rews v. Andrews , 175 Minn. 175, and within their cited 
precedents. 

Briefly FeiUon involved deposit by his sister with her 
brother of money, between 1870 and 1884, to be payable 
with interest on her demand, for which demand was made 
in 1907 and allowed against the estate of the brother; 
Andrews involved a deposit with one brother by the other, 
evidenced by a demand note payable as per agreement of 
the same date, of money to be invested in a hotel, always 
outstanding between 1905-1924 and then claimed in a 
larger amount and allowed against the estate of the 
brother; Bawnitz involved commissions due to an employee 
from his employer. There was no written contract in any 
of the cases. 

Re Fallon states the applicable rule:— 

Where, by the contract of the parties, express or 
implied, the money or debt which is the subject mat¬ 
ter thereof is payable only upon a demand in feet 
therefor, the Statute of Limitations does not begin 
to run until an actual demand for payment is made. ■ 
The demand, however, must be made within a reason¬ 
able time, which is ordinarily the period of the statute 
of limitations; but when the parties contemplated a 
delay in making the demand to some indefinite time • 
in the future, the statutory period for bringing the 
action is not controlling as to the question of reason¬ 
able time (citing Angall Limitations, Wood Limita-. 
tions, 25 Cyc. p. 1207 and cases) 

The application of the rule is as follows in the opin- 

. ■ » .» . ■ 

ions 
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FaUon: “The evidence tends to show an exceptional 
state of facts, in that the relation of the parties was 
something more than the ordinary one of debtor and 
creditor, and that they contemplated an indefinite de¬ 
lay in making a demand for the money.” 

Andrews: “Harry seems to have had the utmost con¬ 
fidence in his brother and no desire to embarrass him 
by calling for his money before it could be paid out 
of the profits realized from the property. 'Whether 
the delay was reasonable was a question of fact” 

Bannitz: “Though we recognize the dissimilarity of 
facts (Fallon and Andrews) we believe the principles 
then announced control decision here. The relation¬ 
ship between the parlies in the case at bar was not 
one of creditor and debtor, but rather of employer 
and employee.” 

Finding that a 1945 demand in fact was proper will 
eliminate the issue of limitations from the case. 

n 

THE APPLICATION OF LIMITATIONS 

Brevity co nfin es Appellants to reference to York v. 
Guaranty Trust Co., 143 F. 2d 503, 526-7, wherein Frank, 
J., considering the case as one of concurrent jurisdiction 
points to continued approval in later cases of the decision 
in Kirby v. Lake Shore R. R. Co., 120 XJ. S. 130, a case of 
concurrent jurisdiction, that limitations are deemed tolled 
in case of inequitable defendant conduct causing plaintiff 
ignorance of right, and that limitations were held appli¬ 
cable in all the cases of concurrent jurisdiction cited in 
Russell v. Todd, 309 IJ. S. 280, 289 only where there was 
no showing of such inequitable defendant conduct, or 
where there was showing that plaintiff had slept upon 
his rights. The Supreme Court reversed upon other 
points (Guaranty Trust Co. v. York, 326 XJ. S. 99.).. 
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The equitable propriety of the plea of limitations as 
the sole Fountain defense is of further material interest 
because the Supreme Court specifically and narrowly only 
reopened the case on the single ground that in ordering 
personal summary judgment upon the Filson claim, “it 
teas error for it (this Court) to deprive Mrs. Fountain of 
an opportunity to dispute the facts material to that claim” 
—whereupon, in the full trial, sufficient dispute of the 
material facts did not appear, and the Fountains relied 
entirely upon limitations to avoid recovery from them of 
their admitted indebtedness. 

In Dull v. Lolly, 64 Ill. App. 292 Affd. 167 UL 485, 47 
N.E. 735, plaintiff by leave, pleaded the general issue 
against a default judgment and at the trial sought fur¬ 
ther leave to plead limitations, whereof the Court ruled: 

It is in its nature a plea that does not go to the 
merits of the cause of action. A judgment had al¬ 
ready been recovered against the appellant, and was 
still in force. The trial then proceeding was to ascer¬ 
tain what the merits of that judgment were. There 
is no rule of law or practice that requires a court to 
set aside a judgment that has been lawfully rendered, 
except where it is made to appear that justice will 
be defeated if it be not done; and even if under ordi¬ 
nary circumstances the plea of the statute of limita¬ 
tions should have been permitted to be interposed 
under the exercise of a judicial discretion, yet when, 
as here, the object of this second trial was to dis¬ 
cover if the actual merits of the case required the va¬ 
cation of that former judgment, we do not think such 
a plea should have received any favor.” 

Calvert v. Williams, 10 Md. 478 approves a decree en¬ 
tered below that vacated a pro confesso judgment on con¬ 
dition the appellant “should not plead limitations or lapse 
of time or any dilatory plea, or make any defense not 
applying exclusively to the merits of the case”. Cf. Carr 
v. Dances. 46 Mo. App. 351; Wyche v. Ross , 119 N.C. 174, 



25 S.E. 878; Whereatt v. Ellis, 70 Wise. 207, 35 N.W. 314, 
5 Am. S Jfc. 164. 

Since the Filson claim is fully admitted and established, 
the plea of limitations herein is not receivable as no ad¬ 
mission of the existence , of the Filson claim nor as con¬ 
sistent with claim that the demand has been satisfied and 
the evidence lost by lapse of time. (Cf. Townsend v. 
Eichelberger, 51 Ohio St 213, 38 N.E. 207, 216) That 
limitations are upheld herein as shielding the Fountains 
from all liability when it remains “apparent that the Fil¬ 
son s were out of pocket at least $6,000 as a result of the 
above described transactions”, clearly provokes reconsider¬ 
ation whether the instant final decision “is not clearly 
wrong”. 


m 

DISCRETION AS TO THE FILSON RECOVERY 

The judgments previously ordered and reversed were 
for $6,000 and interest, and the extent of the recovery 
is still a matter of judicial discretion and especially as 
interest is not mentioned in the case transactions. 


Respectfully, 

Camden R. MoAtee 
Attorney for Appellants 
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STATEMENT 


The ultimate decisive factor herein is the application 
of limit ations. The District Court upheld limitations 
by conclusions of law that on December 24, 1940, at the 
expiration of the option, the Fountain indebtedness for 
the Filson equity became a loan of money thereupon pay¬ 
able on demand and subject to limitations, in the absence 
of agreement as to a subsequent date for its payment. 
The conclusion of law is that the option evidenced mutual 
“intention” to postpone payment until the date of its 
expiration. 

The per curiam upholds the law question so decided 
as a finding of fact not clearly wrong, probably pursuant 
to FRCP 52(a) as follows: 


The District Court found that appellees owed appel¬ 
lants $6000, which had teen due and payable since 
December 24, 1940. Appellant’s original complaint 
was filed September 11,1945. The court mled right¬ 
ly, we think, that the statute of limitations had run 
against appellant’s claim. 

1 • • • • 


We agree with the District Court that the alleged 
indebtedness was payable on demand as early as. 
December 20, 1940. At the very least the Court’s 
finding to that effect is not clearly wrong. (Italics 
inserted for emphasis) 


The District Court decision on the question of law 
that the option and its expiration affected the subse¬ 
quent relations of the parties, contradicts the law of the 
case established by the former appeal, viz: That the 
$6000 was the Filson “out-of-pocket” situation, measured 
as damages; that the “expiration of the option had no 
effect upon the indebtedness—its expiration did not de¬ 
stroy or otherwise affect the indebtedness—Filson lost 
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the right to repurchase and that is aU that he lost and 
all the parties intended he should lose ” 

The option passed ont of the ease with its expiration. 
Without any option, the case presents the same condi¬ 
tional liability as to the time of payment of the indebted¬ 
ness. The option had only two purposes. It protected 
the Filsons in its three year period, if the Fountains 
defaulted, as they did on the previous $10,000 deal, or 
otherwise; it protected the Fountains, during and after 
the option, by enabling them to satisfy their indebtedness 
to the Fountains, either by its payment or by sale, of 
the home, and, in the latter event, to keep all the profit 
as their own. 

The option is so plain and its purpose so evident that 
it cannot be construed into any additional “intention” 
of the parties. The findings make no reference to the 
legally derived “intention”, and there is absolutely no 
evidence regarding it 

By legally construing the option, the District Court 
departs from the “law of the case”, and from the set¬ 
tled principle that until an unconditional obligation is 
fastened upon a debtor, no action can be maintained 
against him and limitations do not run in Ms favor 
(:Strasburger v. Schrctm, 68 U. S. App. D. C. 87; 93 
Fed. (2d) 246). The departures ignore the Fountain 
conditional liability was intended to be subject to a 
demand in fact when the Filsons could show the Foun¬ 
tains were able to pay, or when the Fountains aban¬ 
doned the continuing conditional situation either by sale 
or by repudiation. 

The findings of fact, by this Court and the District 
Court, plainly disclose a continuing conditional liability 
subject to a demand in fact, unless such demand was 
legally deemed precipitated by summary change of the 
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relation. No finding of fact in denial of such continuing 
conditional liability appears. There could be none. The 
financial inability of the Fountains is admitted, or else 
confirmed by the March agreement, allowing the Foun¬ 
tains 11 to 16 years to pay the $10,000 purchase money 
then contemplated, or by the December agreement, where¬ 
from it appears their $60 a month payments would re¬ 
quire 100 months or over 8 years to pay only the prin¬ 
cipal of the $6000 mortgage, or by the express finding 
that, in September, 1945, the Fountains still owed $3000 
of the $9000 assumed by them, or by the Filson payment 
of the $3000 mortgage interest through 1938 and 1939 as 
financial accommodation to the Fountains. The findings 
further establish the party relations were those of family 
and mutual confidence, unchanged until 1945, and not the 
usual relation of debtor and creditor dealing at arm's 
length; that, at the expiration of the option, Fountain 
admitted he had a $6000 debt to Filson and not a gift of 
that value from Filson, and, in 1945, again admitted his 
indebtedness by insisting the Fountains were only trans¬ 
ferring their home from Englewood to Washington; that 
in 1945, the parties had agreeably so proceeded as to 
obtain to the Fountains a $6000 equity of their own by 
reduction of the $9000 of mortgages to $3000, and fully 
to establish the Filson unsatisfied equity of $6000 by 
the sale for $15,500. In other words, the Fountain re¬ 
duction of the $9000 continually bettered the Filson claim 
and persuaded the parties to carry on until Fountain, in 
1945, unexpectedly repudiated the conditional situation 
by denying the Filson equity. 

The present decisions put the parties in a new con¬ 
tractual relation as a matter of law by a construction of 
the option as evidence of a mutual “intention" that is 
contradicted by every circumstance of the case, and that 
will leave the Fllsons “out-of-pocket" and *'‘holding the 
bag" to the extent of at least $6000, as previously found 
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by this court in granting the equitable relief of concur¬ 
rent jurisdiction to the Filsons as being “without any com¬ 
plete, certain and sufficient remedy at law”. 

Parenthetically, as related to the case in its aspect of 
concurrent jurisdiction as invoking application of limita¬ 
tions, attention is respectfully invited to the following 
statement in the per curiam: 

If the claim was not purely legal it was within 
the concurrent jroisdiction of law and equity. The 
statute of limitations applies in either case. (Citing 
precedents). 

! The ambiguity is evident. The limitation of concur¬ 
rent jurisdiction is uncertain. A claim not purely legal 
is of course for the exclusive equity jurisdiction. The 
reference, “in either case” leaves the other case uniden¬ 
tified. Concurrent jurisdiction was exercised herein to 
afford to the Filsons a remedy, legal in effect, but not 
available at law, and hence given in the equitable award 
of justice. The statement is respectfully submitted as 
requiring reconsideration. 

For cause herein shown, and in the petition of rehear¬ 
ing of appellants, rehearing of the case by the full court 
is respectfully requested. 


Camden E. MoAtee 
Attorney for Appellants 

CERTIFICATE 

i Belief that the pending petition and motion show just 
cause and intend no mere delay is hereby certified. 


Camden R. MoAtee 
Attorney for Appellants 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 

1. Did the District Court err in holding that appellant’s 
suit for the “acknowledged indebtedness” it found 
owing from appellees to appellants was barred by 
the three-year statute of limitations? 

2. Did the District Court err in restoring the case to 
the District Court’s general docket for further pro¬ 
ceedings as to Mrs. Fountain both individually and 
as Administratrix upon remand of the case from the 
Supreme Court? 

3. Did the District Court err in striking paragraphs 
8 c and 8 d from appellants’ Second Amended Com¬ 
plaint? 

4. Did the District Court misinterpret the mandate of 
the Supreme Court of the United States and impose 
upon appellees the unwarranted burden of over¬ 
coming the findings of fact made by this Court on 
the prior appeal in connection with the summary 
judgment it ordered? 

5. Was there any competent evidence to support the 
District Court’s conclusion that there was “acknowl¬ 
edged indebtedness” from the appellees to the ap¬ 
pellants? 
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COUNTER STATEMENT OF THE CASE 

This case has had a protracted history in the courts. 
On September 11, 1945 appellants, Mr. and Mrs. 
Paul Filson, brought a civil action in the District Court 
for the District of Columbia seeking an injunction. 
A preliminary injunction was denied on October 12, 
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1945 (2A). In April 1946 they amended their com¬ 
plaint claiming a resulting trust on a residence in 
Englewood, New Jersey, then owned by appellees, 
Brainard Fountain and his wife, Anna M. Fountain 
(4A). The Fountains answered, denying the existence 
of a resulting trust and also denying the existence of 
any obligation to the Filsons (8A). In 1947 Mrs. 
Filson, her husband having died, moved for a sum¬ 
mary judgment under Rule 56 of the Federal Rules of 
Civil Procedure. The basis of the motion was the 
claim that New Jersey law would not permit the im¬ 
position of a resulting trust under the circumstances 
disclosed in the complaint and the accompanying docu¬ 
ments. This was the only question argued to the 
District Court. The present appellants did not make 
a counter-motion for summary judgment or present 
any other theory of their case in argument. Appellants 
did, however, renew a motion to substitute as defend¬ 
ant Mrs. Fountain, in her role as administratrix of 
her husband’s estate. The District Court denied the 
motion for substitution on the ground that if appellants 
were entitled to the resulting trust they claimed, their 
relief would be complete against Mrs. Fountain who 
was then the sole owner of the property. The Court 
granted the motion for summary judgment and judg¬ 
ment for Mrs. Fountain was thereupon entered. 

On appeal, the Court of Appeals for the District of 
Columbia came to three conclusions (13A-21A). First, 
it agreed that no resulting trust could arise under New 
Jersey law. Second, it concluded that the summary 
judgment in Mrs. Fountain’s favor was nevertheless 
erroneous because the complaint contained a general 
prayer for “other relief” (18A). Third, the Court 
of Appeals proceeded to examine the depositions which 
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had been taken in advance of trial. The Court con¬ 
cluded that the “circumstances” showed “indebted¬ 
ness of the Fountains to the Filsons in the amount of 
$6,000 * * *” (19A) It ordered the case remanded to 
the District Court with instructions to make the admin¬ 
istratrix a party defendant in the case and to enter a 
personal judgment in favor of the Filsons for $6,000. 
Mrs. Fountain’s timely motion for modification of this 
order to permit a trial as to the existence of this in¬ 
debtedness was denied. 

Appellee, Mrs. Fountain, then filed a petition for cer¬ 
tiorari, attacking the third portion of the Court of Ap¬ 
peals’ ruling. The United States Supreme Court 
granted the petition and reversed that portion of the 
judgment of the Court of Appeals which directed the 
entry of a judgment, saying: 

“There was no occasion in the trial court for Mrs. 
Fountain to dispute the facts material to a claim 
that a personal obligation existed, since the only 
claim considered by that court on her motion for 
summary judgment was the claim that there was 
a resulting trust. When the Court of Appeals con¬ 
cluded that the trial court should have considered 
a claim for personal judgment it was error for it 
to deprive Mrs. Fountain of an opportunity to dis¬ 
pute the facts material to that claim by ordering 
summary judgment against her.” (24A) 

The cause was then remanded to the District Court 
for further proceedings in accordance with the opinion 
of the United States Supreme Court. (25A) A trial 
was then held before the District Court. The pertinent 
facts brought out at this trial are these: 

On March 4, 1937, Paul Filson purchased a house 
and lot in Englewood, New Jersey for $7,000 cash (Ex¬ 
hibit A, 119A). 
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Subsequently, on March 8, 1937, Filson entered a 
written agreement with Fountain concerning the prop¬ 
erty. (72A) Both Filson and Fountain testified that the 
agreement was abandoned (45A, 52A). This is also 
shown conclusively by documentary evidence. There 
is, therefore, no reason to set forth the facts of the 
abandoned agreement. 

In May of 1937, immediately after the March 8,1937 
agreement had been abandoned, Filson applied for and 
in August received, a $6,000 loan on the premises from 
the Englewood Mutual Loan and Building Association 
(91A). At that time Filson was engaged in repairing 
the house (95A). Filson testified that the improve¬ 
ments cost him not less than $8,000. However, an ap¬ 
praisal of the property was made on May 24, 1937 by 
the Englewood Mutual Savings and Loan Association 
(94A-97A). This appraisal took into consideration the 
repairs which had been made and which were going to 
be made (95A). The property was appraised at $9,500, 
including the contemplated repairs or only $2,500 above 
the original purchase price (94A-97A, 105A, 132A). 

Late in July 1937, Fountain and his wife moved into 
the premises and paid rent from August to December 
1937 (54A). 

In December of 1937 Mr. Filson made an application 
to the Englewood Mutual Savings and Loan Associa¬ 
tion for an additional loan of $3,000 secured by the 
property (98A). The evidence does not show the pur¬ 
pose for which Filson wanted to borrow this money but 
it would have increased the total indebtedness against 
the property to $9,000. The Savings and Loan Associa¬ 
tion refused to make the loan because “the amount 
asked for was in excess of our ideas of the value” 
(98A). 


■j 


5 


Failing to get the money elsewhere Filson turned to 
his natural mother. She agreed to make the loan pro¬ 
vided Brainard Fountain signed Filson’s bond as addi¬ 
tional security. (61A) In order to induce Brainard 
Fountain and his wife to sign his bond Filson offered to 
sell them the house for $9,000 if they would give him a 
three-year option to repurchase it. He told them “If 
you buy the house for $9,000 and I fail to exercise my 
option you have the house for $9,000” (85A). 

On December 24, 1937, Filson obtained the $3,000 
from his natural mother, Laura S. Fountain. He gave 
her his bond secured by a second mortgage on the prop¬ 
erty (Exhibits E and F, 124A). The bond was also 
signed by Filson’s natural brother, Brainard Foun¬ 
tain, as additional security for their mother. 

The same day the Filsons deeded the property to the 
Fountains. (Exhibit G, 125A) The deed recited an 
express consideration on the part of the Fountains to 
assume and pay the two mortgages on the property. 
This deed was absolute with habendum to the use of the 
grantees, their heirs, and assigns forever. As part of 
the transaction an option agreement was executed by 
the Filsons and the Fountains (Exhibit H, 125A- 
127A). The pertinent portion of the option agreement 
was as follows: 

“By This Agreement made this 24th day of De¬ 
cember 1937, by and between Brainard Fountain 
and Anna M. Fountain, his wife, hereinafter called 
the Optionor, and Paul Filson and Anna F. Filson, 
his wife, hereinafter called the Optionee: 

WITNESSETH THAT, 

“Whereas, the Optionee has this 24th day of De¬ 
cember, 1937, conveyed the premises hereinafter 
described, to the Optionor in consideration of the 
assumption by the Optionor of two mortgages, 
which are now liens on said premises, and 
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“Now, Therefore, in consideration of the pre¬ 
mises and One ($1.00) Dollar paid by the Optionee 
to the Optionor, the receipt whereof is hereby ac¬ 
knowledge, the Optionor does hereby give the Op¬ 
tionee first option for three years, from the date 
hereof, to repurchase the premises hereinafter de¬ 
scribed, for the sum of Nine Thousand ($9,000.00) 
Dollars; 

“And it is further agreed between the Optionor 
and the Optionee, that this option may be termi¬ 
nated upon payment to the Optionee of the sum of 
Six Thousand ($6,000.00) Dollars in cash or cer¬ 
tified check(128A-129A) 

i The provisions of the option agreement were never 
exercised by either party, and it expired on December 
24,1940 (60A). 

Just prior to the expiration of the option Filson had 
the property advertised for sale for $10,000 and showed 
one prospective purchaser through it. The property 
did not seH (110A, 111A, 113A, 46A). 

In order to pay off the $3,000 second mortgage held 
by his mother which had become due on December 24, 
1940, Brainard Fountain and his wife applied for an 
F. H. A loan in January 1941. The principal of the 
$6,000 first mortgage had been reduced about $1400 and 
they made an application for a loan of $7,600 (87A, 
130A). This application for a loan was finaUy rejected 
on March 17, 1941 because “The size and type of the 
building and the cost of maintaining property of this 
character are beyond the ability of a typical future pur¬ 
chaser of property in that immediate neighborhood” 
(131A). 

i Failing to get an F.ELA. loan the Fountains per¬ 
suaded the Englewood Mutual Savings and Loan Asso¬ 
ciation to increase the first mortgage back to $6,000 
and raised funds elsewhere for the balance of the 
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amount they needed to discharge the second mortgage 
(87A). Although real estate values had increased sub¬ 
stantially in Englewood between December 1937 and 
May 1941 the property was appraised at only $9,500 
in May 1941 (133A). 

The appellants did not claim that they had any in¬ 
terest of any kind in the property or that the Foun¬ 
tains owed them any money after the expiration of the 
option on December 24, 1940, until sometime in Sep¬ 
tember 1945 (81A-82A). 

In August 1945, the Fountains advertised to sell the 
property (55A). 1 Filson subsequently called Brain- 
ard Fountain and asked what was going to be done 
about his ( Filson’s) equity in the property (56A). 
At that time Fountain denied that Filson had any 
claim on the property (57A). This was the only 
conversation they had about whether Filson had any 
equity in the property after the expiration of the op¬ 
tion (82A). 

On September 11, 1945 plaintiffs filed the original 
complaint in this action. 

SUMMARY OF ARGUMENT 

The District Court found there was an acknowledged 
indebtedness of $6,000 due the Filsons from the Foun¬ 
tains (43A). This debt became due and payable on De¬ 
cember 24,1940. Plaintiff did not file his original com¬ 
plaint herein until September 11, 1945. Under this 
view of the facts, it is clear that plaintiffs’ cause of 
action was barred by the statute of limitations. 

This is admittedly a case of concurrent jurisdiction. 
In such cases, the applicable statute of limitations is 

1 In 1945 a contract to sell the property for $15,600 fell through 
after this action was instituted. In 1949 Mrs. Fountain sold the 
property for $14,500. 
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the one which governs courts of law in like cases. In 
the instant case, this is the District of Columbia stat¬ 
ute of limitations, because of the well-settled rule that 
the law of the forum applies to actions on contract 
where limitations of actions are concerned. The sec¬ 
tion of the District of Columbia’s statute of limitations 
properly applicable to this case is the one imposing a 
three-year limitation on actions brought upon simple 
contracts, express or implied. The debt in this case, 
if it exists at all, can only be said to fall into this cate¬ 
gory. This debt, it was held by the District Court, 
became payable on demand on December 24,1940. The 
statute of limitations thus began to run from that date. 
Since the complaint was not filed until September 11, 
1945, the District Court correctly held that the action 
was barred. 

Appellees are entitled to judgment in this case for 
still another reason. This is because the evidence prop¬ 
erly admissible at the trial does not show the existence 
of any debt from the Fountains to the Filsons. The 
only testimony as to the existence of the debt was that 
given by Filson. This was totally uncorroborated by 
any other witness, even though Mrs. Filson was ad¬ 
mittedly present throughout most of the alleged trans¬ 
actions and could have taken the stand had she wished. 
Opposed to Filson’s testimony is that of Mrs. Foun¬ 
tain who categorically denies the existence of any debt. 
On the facts of this record, as brought out in the trial, 
there was obviously no basis to find the existence of a 
debt. The trial court found the existence of a debt 
only because it believed itself bound by the opinion of 
the Court of Appeals on all questions relating to plain¬ 
tiffs’ evidence in this case. This assumption by the 
trial court was entirely erroneous as it did not give 
effect to the mandate of the Supreme Court. This man- 
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date becomes meaningless if the trial court accepts 
facts erroneously found by a prior court as controlling 
on it. Had the trail court considered the case on its 
own merits as presented by the evidence before it, it is 
clear that the Fountains owe the Filsons nothing what¬ 
soever. 

ARGUMENT 

I. The District Court Properly Held That Plain¬ 
tiffs’ Cause of Action Was Barred by the Stat¬ 
ute of Limitations 

4 ‘From the evidence adduced at the trial and in the 
light of the opinion of the Court of Appeals” the Dis¬ 
trict Court found “that there was an acknowledged 
indebtedness in the amount of $6,000 due the Filsons 
from the Fountains” and that “the indebtedness be- 

i 

came payable on demand when the option expired, 
namely, December 24,1940, bearing interest from that 
date.” (117A) j 

On the basis of these findings it is manifestly clear 
that the District Court was correct in holding that the 
plaintiffs’ case was barred by the statute of limita¬ 
tions. The reasoning of the District Court in arriving 
at this conclusion may be simply stated in four steps: 

(a) Since this was a case of concurrent jurisdiction, 
the court was bound by the statute of limitations which 
governs courts of law in like cases. 

(b) The applicable statute of limitations is that of 
the District of Columbia. 

(c) The period of limitations designated by the Dis¬ 
trict of Columbia statute applicable to the facts of this 
case is three years. 

i 

! 

! 
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(d) The plaintiffs’ cause of action began to run on 
December 24, 1940. The complaint was filed on Sep¬ 
tember 11,1945, which was after the time in which it 
could legally be brought. 

Every one of the above steps represents sound and 
correct principles of law. 

A. SINCE THIS WAS A CASE OF CONCUBBENT JUBISDICTION, THE 
COVET WAS BOUND BY THE STATUTE OF LIMITATIONS WHICH 
GOVEBNS COUBTS OF LAW IN LIKE CASES 

Both the Court of Appeals and the District Court 
have held that this case is one within the concurrent 
jurisdiction of law and equity. Appellant likewise 
concedes this (Appellants’ Brief, p. 16). In such cases 
it is well-established that the applicable statute of limi¬ 
tations is the one which governs courts of law in like 
cases. 

A clear statement of the rule is found in 17 R.CJL 
1736. This rule was quoted with approval in Hurdle v. 
American Security <Sc Trust Co., 59 U.S. App. D.C. 58, 
32 F. 2d 954, 956 (1929) as follows: 

“Courts of equity, in cases of concurrent juris¬ 
diction, consider themselves bound by the statutes 
of limitation which govern courts of law in like 
cases, and this is rather in obedience to the statute 
than by analogy. Hence if the statute would bar 
an action at law, it will be equally a bar in equity, 
the mode of relief making no difference. Courts of 
equity apply the statute as it would have been ap¬ 
plied at law, and give to the statute the same effect 
and operation in the one court as in the other.” 

This rule has been consistently followed in case after 
case. Cope v. Anderson, 331 U.S. 461, 463, 464 (1947); 
Moran v. Schlosberg, 67 U.S. App. D.C. 163, 90 F. 2d 
408 (1937); Willard v. Wood, 1 App. D.C. 44, 59-60 
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(1893), affirmed 164 U.S. 502 (1896); Patten v. 
Warner, 11 App. D.C. 149,162 (1897). 

Appellants only statements about these authorities 
are that they involve cases where the plaintiff had an 
adequate remedy at law. What appellant fails to note 
is that the concurrent jurisdiction of equity “extends 
to and embraces all cases of legal primary rights and 
causes of action for which the law furnishes no certain, 
adequate and complete remedy.” 1 

In this case there is no doubt that the cause of action 
found to exist by the court below (and by this court 
on the former appeal) 2 is wholly legal. The pre-trial 

1 Pomeroy's Equity, 1941, Sec. 180. This is the authority ex¬ 
pressly relied upon by this court on the former appeal in this 
case. A different portion of the same section, but to the same 
effect, is quoted by appellants in their brief (18,19). 

a In its opinion this court made the following statements about 
appellants’ cause of action. 

“We believe that all of the above-recited circumstances taken 
together clearly show an acknowledged indebtedness of the 
Fountains to the Filsons in the amount of $6,000.” (19A) 

• • • 

“The lower court, sitting as a court of equity, had per¬ 
sonal jurisdiction over all the parties. . .” (20A) 

• • • 

“It is equally true that a court of equity having once acquired 
jurisdiction will retain it to do complete justice. The court 
below should have found an indebtedness by the Fountains to 
the Filsons in the amount of $6,000 plus interest, and then 
rendered personal judgment against Mrs. Fountain in that 
amount. .(20A) 

• • • 

“Title to the Englewood property was in the names of Anna 
and Brainard Fountain jointly. Their indebtedness was also 
joint. The facts ... do not diminish Mrs. Fountain’s re¬ 
sponsibility as administratrix of her huband’s estate to satisfy 
his existing debts of which this joint indebtedness for $6,000 
was one.” (20A, 21A) 
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order herein, which “controls the subsequent course of 
the action” (FRCP 16) states: 

“Statement of Nature of Case: Suit by hus¬ 
band and wife against wife of deceased brother of 
husband to establish an indebtedness in the amount 
of $6,000.00 plus interest by way of a personal 
judgment against defendant, based on certain 
transactions between the plaintiffs and defendant 
and her husband in respect of real estate in Engle¬ 
wood, N. J.” (32A) 

This is clearly the statement of a legal cause of ac¬ 
tion. In his opinion the court below said “ . .. I find 
that there was an acknowledged indebtedness in the 
amount of $6,000 due the Filsons from the Fountains, 
. . . ” (117A). His first conclusion of law is exactly 
the same (43A). Without dispute the primary right 
the lower court f ound existed is wholly legal in nature. 

Since the cause of action found to exist by the trial 
court is without question primarily legal and is at most 
within the concurrent jurisdiction of equity, appellants’ 
discussion of laches is beside the point, for the case is 
clearly governed by the statute of limitation. 

However, some of appellants’ statements about 
laches may be thought to require an answer. Appel¬ 
lants assert that on the former appeal this court found 
that there was no laches. (Appellants’ Br., 22) 
Since this question was not mentioned in the 
briefs, argument or opinion, there is absolutely 
no foundation for this assertion. Furthermore, appel¬ 
lants are wrong in their statement that appellees did 
not plead laches. (35A) And, finally, if the issue were 
laches, which it is not, the result in this case would be 
exactly the same, for the reason that, as the authori¬ 
ties relied on by appellants show, (Appellants’ Br., 14) 
in the absence of proof by the plaintiff that laches does 
not exist, courts of equity will apply the statutory limi- 
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tations of actions at law by analogy. No such proof 
was introduced here. 

B. THE APPLICABLE STATUTE OP LIMITATIONS IS THAT OF THE 

DISTRICT OF COLUMBIA 

\ 

In deciding this case the District Court followed the 
law of the forum, namely, the District of Columbia. 
Clearly this was the correct law to follow. The United 
States Court of Appeals for the District of Columbia 
has twice considered the question, each time holding 
that the law of the forum applies to actions on contract 
insofar as limitations of actions are concerned. 

In Wells v. Alropa Corp., 65 U.S. App. D.C. 281, 82 
F. 2d 887 (1936) an action was brought on a promissory 
note made in Florida and payable there. A vital ques¬ 
tion to be determined was whether the note was under 
seal. If it was not a sealed instrument, the court stated j 
that the suit would be barred “here” by the statute of 
limitations. Elaborating, the court said: 

! 

“Although it is a Florida contract, the statute 
of limitations of the forum where the suit was 
brought, namely in the District of Columbia, con¬ 
trols, regardless of whether or not recovery would 
be barred in the state in which the cause of action 
arose.” (p. 888) 

i 

In Kaplan v. Manhattan, Life Ins. Co. of N. T., 109 
F. 2d 463, (1939) 71 U.S. App. D.C. 250, the above rule 
was again affirmed. This case involved a suit upon an 
insurance contract; the statute of limitations was 
claimed as a defense. In deciding which statute was 
applicable, the court stated: 

“According to the established rule, a limitation 
on the time of suit is procedural and is governed 
by the law of the forum.” (pp. 465-466) 
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The United States Supreme Court and numerous 
other courts likewise recognize and apply the rule that 
the law of the forum applies to actions on contract in¬ 
sofar as limitations of actions are concerned. Pritch¬ 
ard v. Norton, 106 U.S. 124 (1882) ; Townsend v. Jemi- 
son, 50 U.S. 406 (1850) ; McElmoyle v. Cohen, 38 U.S. 
311 (1839) ; Maki v. Cooke Co,, 124 F. 2d 663 (6th Cir. 
1942), cert, denied, 316 U.S. 686 (1942). The list could 
go on at great length. The point is so well established 
that it would be wasteful of the court’s time to pursue 
it further. 

Appellants contend the appellees were not entitled 
to raise the defense of the Statute of Limitations be¬ 
cause: 

“ . . . the Fountains, being not residents of the 
District are subject to the rule that where a non¬ 
resident sues another non-resident in the District 
upon a claim accruing in a foreign jurisdiction, 
the non-resident defendant may not plead the Dis¬ 
trict statute of limitation in bar of the remedy of 
the non-resident plaintiff.” (Appellants’ Br., 16) 

The cases cited by appellants do not support this 
proposition. There is no rule that a statute of limi¬ 
tations cannot be raised by a non-resident. All these 
cases stand for is the proposition that when a statute 
of limitations begins to run against one not in the 
forum of suit at the time the cause of action accrued 
depends on the terms of the statute. 

In the instant case the District Statute of Limita¬ 
tions was not tolled during the period the Fountains 
lived in New Jersey, because the District Statute pro¬ 
vides for tolling only when a resident of the District 
of Columbia is out of the jurisdiction at the time the 
cause of action accrues. D.C. Code, Title 12, § 201 
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(1940 Ed.) 1 The Fountains lived in Englewood until 
June 1942 when they moved to the District. 

Thus the tolling provision of the District of Colum¬ 
bia Statute clearly does not apply and the statute here 
began to run on December 24, 1940 as the District 
Court held. Le Mieux Bros. v. Armstrong, 91 F. 2d 
445 (5th Cir. 1937), Kissane v. Brewer, 208 Mo. App. 
244,232 S.W. 1106 (1921); Brake v. Bigelow, 93 Minn. 
112,100 N.W. 664 (1904) ; Lindauer Mercantile Co. v. 
Boyd, 11 N.M. 464, 70 Pac. 568 (1902). 

C. TEE PERIOD OF LIMITATIONS IN THIS CASE IS THREE TEARS 

Having decided that the statute of limitations of the 
District of Columbia was the proper statute, the next 
step for the court below was to see which period of 
limitations is designated by the statute for the instant 
cause of action. Title 12, § 12-201 of the District of 
Columbia Statute of Limitations states that: 

“No action shall be brought. . . upon any simple 
contract, express or implied .. . after three years 
from the time when the right to maintain any such 
action shall have accrued ... ” 


1 [The Maryland and New York Statutes, on the other hand, 
provide for tolling where a defendant person is absent from the 
jurisdiction at the time the cause of action accrues. 2 Md. Code 
Ann ., Art. 57 § 5 (1939 Ed.); N. Y. Civil Practice Act, §19]. The 
Maryland statutes further provide that plaintiff must commence 
his action “after the presence in this State of the person liable 
thereto within the terms herein limited.’* 2 Md. Code Ann., Art. 
57 §5 (1939 Ed). The phrase “within the terms herein limited” 
refers to the Statute of Limitations applicable to the particular 
type of action involved. Mason v. Union Mills Co., 81 Md. 452. 
Thus this action would be barred even under the Maryland statute 
because the Fountains lived in the District for more than three 
years before suit was commenced. 
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This provision is the one applicable to the facts as 
found by the Court of Appeals in the original proceed¬ 
ing and the District Court in this one. In the prior 
appeal, the Court of Appeals recited a series of “cir¬ 
cumstances” from which it concluded that there ex¬ 
isted an “acknowledged indebtedness” of the Foun¬ 
tains to the Filsons in the amount of $6,000. (19A) The 
District Court reached the same conclusion, i.e., that 
there was an “acknowledged indebtedness” from the 
Fountains to the Filsons (43A). Under these facts it 
is clear that the indebtedness is in the nature of a sim¬ 
ple contract to which the three-year period of limita¬ 
tions applies. 

Appellants assert that the applicable period of limi¬ 
tations is the period applicable to a sealed instrument, 
namely, twelve years (Appellants Br. 9,16). 

; This contention by the appellant is clearly contrary 
to the findings of both the Court of Appeals and the 
District Court. When this case first came before the 
Court of Appeals, the Court found that the conversa¬ 
tions and circumstances occurring prior to December 
24, 1937, show an acknowledgment of an indebtedness 
of $6,000 from the Fountains to the Filsons. The court 
specifically stated that the sealed “option agreement 
did not create the indebtedness”. (19A) The District 
Court reached the same conclusion and treated the in¬ 
debtedness like a simple contract. The sealed instru¬ 
ments in this case not only do not evidence, but nega¬ 
tive, any promise or obligation on the part of the Foun¬ 
tains to pay $6,000 as part of the consideration for the 
property sold them by the Filsons. 8 To hold that they 

8 The deed of convenyance states: 

“Said premises are conveyed subject to the lien of two 
mortgages, one made by Paul Filson and Anna Filson, his 
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do, as the appellants contend, would mean that the 
court would have to accept evidence changing these in¬ 
struments as they now read. This, of course, is at odds 
with the well-settled rules relating to the construction 
and interpretation of contracts. 

The courts have repeatedly stated that evidence of 
prior negotiations or agreements or other parol evi¬ 
dence will not be permitted to alter the terms of a 
plain and unambiguous contract. Where the parties 
have reduced their contract to writing, the obligations 
and rights of each are limited by the instrument itself. 
Whiting Stoker Co. v. Chicago Stoker Corp., 171 F. 2d 
248 (7th Cir. 1949); Green v. Ob erg fell. 73 U.S. App. 
D.C. 298,121F. 2d 46 (1941), cert, denied, 314 U.S. 637 
(1941) ; Pitcairn v. American Refrigerator Transit Co., 
101F. 2d 929 (8th Cir. 1939), cert denied, 308 U.S. 566 
(1939); New York Sash & Door Co. v. National House 
<£ Farms Ass f n., 131 N.J. L. 466, 36 A. 2d 891 (1944) ; 
S. P. Dunham & Co. v. 26 East State Street Realty Co., 
134 N.J. Eq. 237, 35 A. 2d 40 (1943). 

Under this rule the plaintiff cannot change the plain 
unambiguous words of the two instruments through 
testimony about conversations and circumstances prior 
to the actual signing of the instruments. Nor did the 
lower court hold he could. What the court held (er- 

wife, to the Englewood Mutual Building and Loan Associa¬ 
tion of Englewood, New Jersey, in the sum of $6,000.00, and 
the second made by Paul Filson and Anna Filson, his wife, 
to Laura S. Fountain, dated December 24, 1937, in the sum 
of $3,000.00, which mortgages, the party of the second part 
hereby assume and agree to pay.” 

The Option Agreement recites: 

“Whereas, the Optionee has this 24th day of December, 
1937, conveyed the premises hereinafter described, to the 
Optionor in consideration of the assumption by the Optionor 
of two mortgages, which are liens on said premises, and” 
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roneously, we think) was that there was evidence of 
a simple contract which was not created by the instru¬ 
ments under seal. This kind of a contract is governed 
by the three-year period of the District of Columbia 
statute of limitations. 

D. TEE PLAINTIFF’S CAUSE OF ACTION BEGAN TO BUN ON 
DECEMBER 24, 1940. TEE COMPLAINT WAS FILED ON SEP¬ 
TEMBER 11, 1945, WHICH WAS AFTER THE TIME IN WHICH 
IT COULD LEGALLY BE BROUGHT 

Having properly decided that the three-year period 
of the District of Columbia statute of limitations was 
applicable to this case, the only step for the court be¬ 
low was to see whether the three-year period had rim. 
Clearly it had. Under the view of the facts taken by 
both the Court of Appeals and the District Court, the 
acknowledged indebtedness was payable on demand at 
the expiration of the option agreement. That date was 
December 24, 1940. Appellants’ position seems to be 
that there was an understanding between the parties 
that the indebtedness was not due until the “sale of 
the property, or some conversion by the Fountains in 
prejudice to the Filsons.” Whether there was such an 
understanding was a question of fact, as appellants 
themselves recognize (Appellants’ brief, p. 12-13). The 
District Court specifically found that there was “an 
understanding that such amount was not due until af¬ 
ter the expiration” of the option agreement and that 
“There was no agreement as to when such indebtedness 
should be paid in the event it was still owing when the 
option agreement expired ...” (42A). The option 
agreement expired on December 24, 1940. The Dis¬ 
trict Court therefore held that the indebtedness be¬ 
came payable on demand on this date. Applying the 
law to these facts, it is elementary learning that in the 
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case of money payable on demand, the period of limi¬ 
tations begins to run from the date it thus becomes 
payable. Schupp et al. v. Taendler, 81 U.S. App. D.C. 
59,154 F. 2d 849 (1946); Gossard v. Gossard, 149 F. 2d 
111 (10th Cir. 1945); Colemm v. Page's Estate, 202 
S.C. 486, 25 S.E. 2d 559 (1943). The statute of limi¬ 
tations in the instant case thus began to run on Decem¬ 
ber 24,1940. In the next three years there was ample 
opportunity for plaintiff to bring any complaint he 
might wish. Appellant did not do so. He waited until 
September 11, 1945, a period of almost five years, be¬ 
fore he filed a complaint. This, of course, was after 
the time in which suit could properly be brought. Ac¬ 
cordingly, the District Court was correct in finding 
for the appellees. 

II. The Mandate of the Court of Appeals in the 
Prior Appeal Directing Judgment Against Ap¬ 
pellee, Was Reversed by the Supreme Court 
Both as Regards the Appellee, Individually 
and as Administratrix 

Appellants contend that the decision of the Supreme 
Court in this case did not affect that part of this court’s 
opinion on the prior appeal directing this court to 
make the administratrix of Brainard Fountain’s estate 
a party defendant in the case and to enter judgment 
against the administratrix. (Appellants’ Br., 19) 
They contend, therefore, that upon the remand of the 
case from the Supreme Court to the District Court the 
latter should have proceeded at once to enter judgment 
against the administratrix. 

Appellants made a motion to this effect in the Dis¬ 
trict Court before the trial (26A-27A). Appellees’ op¬ 
position to this motion is set out in full at pages 27A to 


i 

! 
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30A of the Appendix in order to show the reasons which 
persuaded the District Court to restore the case to the 
general docket of that court for further proceedings 
both as to Anna M. Fountain individually and as ad¬ 
ministratrix of the Estate of Brainard Fountain, de¬ 
ceased. Since the arguments made to the District Court 
are entirely applicable here, no purpose would be 
served by printing them again and the court is respect¬ 
fully referred to pages 27A to 30A of the Appendix 
for a full statement of appellees’ position on this point. 

Appellees’ position can be summarized as follows: 

At the time of the first appeal the administratrix of 
Brainard Fountain’s estate was not a party to the case, 
substitution having been denied. Anna M. Fountain 
individually was the only appellee and the case was so 
treated by the Court of Appeals. The reasoning of the 
Supreme Court is applicable equally to Mrs. Fountain 
both as administratrix and as an individual. If, as the 
Supreme Court says, it was error for the Court of Ap¬ 
peals to deprive Mrs. Fountain of an opportunity to 
dispute the facts material to plaintiff’s claim for a per¬ 
sonal judgment by ordering summary judgment 
against her, it was equally an error to deprive Mrs. 
Fountain as administratrix of her husband’s estate of 
the same opportunity. Upon remand, the District 
Court clearly would not have followed the mandate of 
the Supreme Court had it deprived the administratrix 
of the estate of Brainard Fountain of the opportunity 
of defending against appellants’ claim. 
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III. The Coubt Did Not Ebb nr Striking From Ap¬ 
pellants' Second Amended Complaint Para¬ 
graphs Purporting to Raise the Issue of Con¬ 
structive Trust 

After this case had been remanded by the Supreme 
Court and restored to the docket a pre-trial was held. 
At the pre-trial appellants said that their suit was “to 
establish an indebtedness in the amount of $6,000 plus 
interest by way of a personal judgment against defend¬ 
ant, based on certain transactions between the plain¬ 
tiffs and defendant and her husband in respect to real 
estate in Englewood, New Jersey.” This statement 
was embodied in a pre-trial order (32A) which gov¬ 
erned the case from then on (FRCP 16). In the same 
pre-trial order appellants were given leave to amend 
their complaint if they wished to do so “. . . so as to 
set forth their claims in conformity with this pretrial 
statement . . .” (35A). 

Appellants then filed what they called their second 
amended complaint, two paragraphs of which (8(c) 
and (d) (38A)) contained allegations relating not to 
the claim of indebtedness they had made at the pre-trial 
but to a claim of constructive trust. Appellees promptly 
moved to strike these paragraphs because appellants 
had not obtained leave of court to so amend, because 
the appellants had not been diligent in offering the 
proposed amendment and because in any event the 
paragraphs referred to did not comply with Rule 9(B) 
of the Federal Rules of Civil Procedure in that the 
circumstances which constituted the alleged confidential 
relationship between appellants and appellees and the 
breach thereof were not stated with particularity. 
(39A) The Court struck the two paragraphs of which 
appellees complained. (40A) However, the prayer 
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of appellants ’ second amended complaint asked speci¬ 
fically for a declaration of a constructive trust and this 
was not stricken. (39A) 

The District Court did not err in striking the two 
paragraphs from appellants’ second amended com¬ 
plaint. All the reasons advanced by appellees for 
striking these paragraphs were entirely valid. The 
theory of constructive trust is the fourth separate 
theory of recovery to be advanced on behalf of the 
appellants at one stage or another of this case. It was 
not advanced at a pre-trial held nearly 5 years after the 
case had commenced and after it had been through 
three courts. 

Since the appellants’ attempted amendment did not 
conform to the pre-trial order it was not within the 
leave to amend given by the pre-trial court. Nor did 
appellants give any reason for not having adanced the 
theory at the pre-trial. Clearly, therefore, the amend¬ 
ment was not timely or proper. 

In addition, as the court can see by reading them, 
these stricken paragraphs actually contain no concrete 
allegations of fact so that appellants could not possibly 
have been prejudiced by the order. 

We cannot tell whether appellants’ present position 
is that the striking of these paragraphs is an error for 
which this case ought to be remanded to the trial court 
for a second trial or whether they are asking this court 
to declare a constructive trust for them. If appellants 
are doing the latter, the difficulty with their position 
is that there are absolutely no findings of fact made 
by the trial court upon which a claim of constructive 
trust could be based. Perhaps appellants mean to ask 
this court to go beyond the trial court’s findings and 
make additional findings of fact which would support 
a constructive trust. 


23 


But, as appellants themselves concede at page 21 of 
their brief, a holding that the facts entitle appellants 
to the declaration of a constructive trust would not 
help them on the statute of limitations point unless the 
court also finds that appellees had fraudulently con¬ 
cealed appellants’ cause of action from them. 

There is no basis for such a claim. The evidence is 
clear and undisputed that after the option expired on 
December 24, 1940 appellants did not mention the in¬ 
debtedness they claim to appellees at any time or make 
any demand on them for payment and that in fact 
nothing was said by any of the parties about the claimed 
indebtedness until after the Fountains had advertised 
the property for sale in August, 1945. At that time the 
Fountains immediately denied owing the Filsons any¬ 
thing (81A). These are all the pertinent facts and they 
certainly cannot amount to a fraudulent concealment 
from the Filsons of the “acknowledged indebtedness” 
upon which they seek to recover. Since there was no 
fraudulent concealment of a cause of action the statute 
of limitations clearly bars any claim of constructive 
trust in this case. 

Beyond that, however, there are no facts in the evi¬ 
dence upon which a claim of constructive trust could 
be based. Appellants quote from the case of Moses v. 
Moses, N.J. Ct. Appeals and Errors, 53 A. 2d 805 
(1947), which holds that equity affords a remedy where 
unjust enrichment issues from abuse of a confidential 
relationship (Appellants Brief 20). But the appel¬ 
lants do not point out the facts upon which they base 
a claim of confidential relationship in this case. Per¬ 
haps they think that the case of Moses v. Moses (supra) 
establishes the rule that kinship in itself is a confi¬ 
dential relationship and they are relying on the fact 
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that Paul Filson and the deceased Brainard Fountain 
were natural brothers. 

Under the law of New Jersey mere family relation¬ 
ship does not in itself produce a confidential relation¬ 
ship. This is expressly held in the later case of Gray 
v. Bradley, 1 N.J. 102, 62 A. 2d 139 (1948). 

The facts of that case were that the defendant in¬ 
vited her sister, who was the plaintiff, and the plain¬ 
tiff’s son aged eleven to live with her in her house in 
Ridgewood, New Jersey. After plaintiff and her son 
arrived, it became evident that the house was over¬ 
crowded. The two sisters decided to remodel the second 
floor to provide additional room for the plaintiff and 
her son. This was done for plaintiff’s benefit. The 
defendant had no money, and the entire cost of re¬ 
modeling was paid for by the plaintiff. 

Plaintiff and her son lived in the remodeled portion 
of the house for more than three years. Plaintiff 
voluntarily left in 1947, and did not return, although 
the home was still available to her. 

This suit arose when the plaintiff filed a bill at¬ 
tempting to have a constructive trust imposed on the 
property for her benefit. The Supreme Court of New 
Jersey ruled that the proof fell “far short” of showing 
the existence of a constructive trust. A constructive 
trust, the court said: 

. . must be established by clear, definite, 
unequivocal and satisfactory evidence.” (p. 140) 

i To the plaintiff’s contention that a confidential re¬ 
lationship between the parties had been abused, thus 
giving rise to a constructive trust, the court said: 

“The proofs do not support the claim. Mere 
family relationship, while likely to induce confi- 


25 


dential relationship, does not of itself produce 
that effect.” (p. 140) 

Pertinent here is the definition of “confidential re¬ 
lationship” by the Court of Errors and Appeals, New 
Jersey’s highest court, in Croker v. Clegg, 123 N. J. 
Eq. 332,197 Atl. 13 (1938): 

“It [confidential relationship] obtains where the 
parties occupy ‘relations, whether legal, natural 
or conventional in their origin, in which confidence 
is naturally inspired, or, in fact reasonably exists’— 
where the parties ‘hold positions in which one is 
more or less dependent upon the other [citing 
numerous New Jersey cases] . . . More particu¬ 
larly, the test is whether the relations between the 
parties are ‘of such a character as to render it 
certain that they do not deal on terms of equality 
but that either on the one side from superior 
knowledge of the matter derived from a fiduciary 
relation, or from overmastering influence, or on 
the other from weakness, dependence, or trust jus¬ 
tifiably reposed, unfair advantage ... is rendered 
probable.’ ” (p. 14) 

The evidence in this case discloses clearly that Filson 
did not deal on unequal terms with Brainard Fountain. 
Filson negotiated the loan from the Englewood Mutual 
Savings & Loan Association himself, (97A) he made 
the contracts for the repair of the house himself, and 
he himself wrote the March, 1937 contract which was 
later abandoned. At the time the property was sold to 
the Fountains the documents were drawn by an attorney 
who was required to redraft the option agreement be¬ 
cause the first one did not suit Mr. Filson. (72A) 
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Filson owned another home in Englewood and in 1937 
purchased a piece of property in Florida. 

All these undisputed facts show that Filson was more 
than capable of handling his own affairs and that he 
was in no sense dependent upon his brother and did not 
deal with him on an unequal plane. 

1 The District Court was right in striking the two 
paragraphs from Appellants’ Second Amended Com¬ 
plaint. It made no findings upon which a declaration 
of a constructive trust could be based and there is no 
evidence in the case on which such findings could have 
been made. 

IV. The Judgment of the District Court Should 
Be Affirmed for the Reason That There is No 
Competent Evidence of the Indebtedness From 
the Fountains to the Filsons 

i A judgment must stand if it is correct even though 
the reason for which it was granted is wrong and, on 
appeal, an appellee may urge any proposition that sus¬ 
tains the judgment. 

Crossett Lumber Co. v. TJ. S., 87 F. 2d 930 (8th 
Cir. 1937). 

Moore v. Clarke, 171 Md. 39,187 A. 887 (1936). 
Fergus County v. Oswexler, 107 Mont. 466, 86 P. 
2d 410 (1939). 

In this case the lower court was right in holding that 
the appellants’ alleged cause of action was barred by 
the statute of limitations. However, the court’s holding 
that there was an “acknowledged indebtedness” from 
the Fountains to the Filsons was plainly in error. 
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A. THE DISTRICT COURT DID NOT GIVE EFFECT TO THE 
MANDATE OF THE SUPREME COURT OF THE UNITED STATES. 

The lower court’s error in finding an “ acknowledged 
indebtedness” was due principally to its misapprehen¬ 
sion of the effect of the opinion of the Supreme Court 
of the United States in this case. It failed to realize 
that the Supreme Court was dealing entirely with 
Summary Judgment Procedure, and at the trial gave 
effect to the findings of fact made by this Court in con¬ 
nection with the summary judgment it ordered on the 
prior appeal. The lower court said: 

“With reference to the objection interposed by 
defense counsel to the receipt in evidence of Plain¬ 
tiffs’ Exhibits A through F, and the statement of 
the Court that they would be received subject to a 
motion to strike, the Court has concluded that by 
the decision of the Court of Appeals, and the ac¬ 
tion of the Supreme Court thereon, the propriety 
of the receipt of such documents has been passed 
upon by the Court of Appeals, and in no wise has 
its opinion in that regard been impinged upon by 
the Supreme Court. 

“Thus, even if I should entertain a different 
view, by the pronouncements of the superior courts 
I would be estopped to exclude the exhibits. For 
the reasons stated, the motion to strike must be 
denied. 

“As I view the case now on trial on the merits, 
in the light of the decisions of the appellate courts, 
the evidence of the plaintiffs constitutes a prima 
facie case, one controlling upon me in my deter¬ 
mination, and unless, through cross-examination 
of plaintiffs’ witnesses and/or by introduction of 
affirmative evidence, the defendant destroys the 
probative value of the evidence determined by the 
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Court of Appeals to be sufficient to warrant re¬ 
covery on the $6,000 claim, I too must find for the 
plaintiffs in that sum. This is for the reason that 
the determination by the Court of Appeals was 
not limited to the proposition that if the plaintiffs 
proved what they had alleged, a cause of action 
would exist, but further decided that the facts dis¬ 
closed by plaintiffs’ evidence, in the absence of re¬ 
futation by the defendant, constitute sufficient 
proof to warrant a finding for the plaintiffs.” 
(114A-115A) (Emphasis added) 

The Federal Rules of Civil Procedure permit the 
entry of summary judgment only where there is “no 
genuine issue as to any material fact”, and the rules 
are designed to give every litigant who is confronted 
with such a motion an opportunity to show that there 
is such an issue (FRCP 56). Prior to the first appeal 
in this case Mrs. Fountain made a motion for summary 
judgment which was opposed by the Filsons. However, 
they did not make a counter-motion for summary judg¬ 
ment. Therefore, the District court was not asked to 
rule on the question of whether there were genuine 
issues as to the facts they deemed relevant to their 
theory of the case. 

On the first appeal this court in effect made a motion 
for summary judgment for the Filsons and decided it in 
their favor without affording any opportunity to the 
present appellants to obtain a trial by showing that 
there were genuine issues as to the facts this court 
deemed material. 

The Supreme Court reviewed the case because it 
presented an important question about summary judg¬ 
ment procedure. The Court said: 

“In Globe Liquor Co. v. San Roman, 332 U. S. 571 
(1948), and Cone v. West Virginia Paper Co., 330 
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U. S. 212 (1947), we held that judgment notwith¬ 
standing the verdict could not be given in the Court 
of Appeals in favor of a party who had lost in the 
trial court and who had not there moved for such 
relief. One of the reasons for so holding was that 
otherwise the party who had won in the trial court 
would be deprived of any opportunity to remedy 
the defect which the appellate court discovered in 
his case. He would have had such an opportunity 
if a proper motion had been made by his opponent 
in the trial court. The same principle interdicts, 
a fortiori, the appellate court order for summary 
judgment here. Summary judgment may be given, 
under Rule 56, only if there is no dispute as to any 
material fact. There was no occasion in the trial 
court for Mrs. Fountain to dispute the facts ma¬ 
terial to a claim that a personal obligation existed, 
since the only claim considered by that court on 
her motion for summary judgment was the claim 
that there was a resulting trust. When the Court 
of Appeals concluded that the trial court should 
have considered a claim for personal judgment it 
was error for it to deprive Mrs. Fountain of an 
opportunity to dispute the facts material to that 
claim by ordering summary judgment against her.” 
(23A-24A) 

This does not mean that the facts found by this Court 
were undisturbed and that the Supreme Court was 
giving the Fountains an opportunity to overcome those 
facts. The Court was saying that the appellant had a 
right to an opportunity to show that there were genuine 
issues as to the material facts, and thus defeat the sum¬ 
mary judgment entirely and obtain a trial de novo on 
the merits. 
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B. TEE DEED AND OPTION AGREEMENT EXECUTED BY THE 
FILSONS EXPRESSLY STATED THE CONSIDERATION THEY 
WERE TO RECEIVE FOR THE PROPERTY AND THEY CANNOT 
VARY THE TERMS OF THESE INSTRUMENTS BY PAROL EVI¬ 
DENCE. 

Appellants’ case depends on proving that the Foun¬ 
tains agreed to pay $15,000 for the property. Their 
claim is that $9,000 was to be paid to the mortgagees in 
satisfaction of the mortgages and $6,000 to them. This 
is the sum and substance of their case. 

However, the consideration for which the Filsons 
sold the property was expressly stated and agreed to 
i both in the deed of conveyance and the option agree¬ 
ment. The deed says: 

“Said premises are conveyed subject to the lien 
of two mortgages, one made by Paul Filson and 
Anna Filson, his wife, to the Englewood Mutual 
Building and Loan Association of Englewood, 
New Jersey, in the sum of $6,000.00, and the second 
made by Paul Filson and Anna Filson, his wife, 
to Laura S. Fountain, dated December 24, 1937, 
in the sum of $3,000.00, which mortgages, the party 
of the second part hereby assumes and agrees to 
pay.” (126A) 

The option agreement reads in part as follows: 

“Whereas, the Optionee has this 24th day of 
December, 1937, conveyed the premises hereinafter 
described, to the Optionor in consideration of the 
assumption by the Optionor of two mortgages, 
which are now liens on said premises, and” (128A) 

These provisions of written instruments under seal 
are not in the least ambiguous. Nevertheless, on the 
former appeal of this case, this court considered parol 
evidence, the purpose of which was to vary the written 
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agreements just set out. In doing so the court ap¬ 
parently disregarded the fact that the parol evidence 
would be inadmissible at a trial and that since it had 
never been offered at a trial the present appellees had 
never had an opportunity to object to it. 

When, as a result of the Supreme Court’s opinion, 
that opportunity was finally given the appellees, the 
incompetent and inadmissible testimony was received 
and relied on by the trial judge despite appellees’ 
timely objections because of his ruling that he was 
bound to accept any evidence to which this court gave 
consideration on the former appeal. 

The deed and option agreement by themselves control 
the result of this case in favor of the appellants. 

In its findings of fact the District Court said 

“The plaintiff Filson invested at least $15,000 in 
said property by paying the purchase price of 
$7,000 and improving it at a cost of at least $8,000. 
The two mortgages assumed by the Fountains at 
the time the property was deeded to them totaled 
$9,000 leaving an acknowledged indebtedness of 
$6,000 evidenced by the option agreement” (42A). 

Based upon this finding the District Court’s conclu¬ 
sion of law was that “the option agreement evidenced 
an acknowledged indebtedness in the amount of $6,000 
owing from the defendants to the plaintiffs” (43A). 

This finding and conclusion are directly opposed to 
the express statement of the option agreement, quoted 
above, that the consideration for the conveyance was 
the assumption of the two mortgages. Presumably the 
trial court’s finding and conclusion were based on the 
statement in this court’s opinion on the former appeal 
that “the option agreement did not create the indebted- 
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ness hut was mere evidence thereof and thus its expira¬ 
tion did not and could not destroy or otherwise affect 
the indebtedness.” (19A) In view of the express re¬ 
cital of the option agreement about the consideration 
paid for the property this statement is hard to under¬ 
stand. However, the opinion clearly discloses that the 
court had already determined that the indebtedness 
existed from “circumstances” entirely aside from the 
option agreement and at the time of the remark appar¬ 
ently relied upon by the trial court was engaged in ex¬ 
plaining why the indebtedness existed not because of 
but in spite of the option agreement. 

The only provision of the option agreement which on 
any view of the case can be said to lend any support to 
the proposition that the Fountains agreed to pay $15,000 
for the property and not $9,000 is the following: 

“And it is further agreed between the Optionor 
(Fountain) and the Optionee (Filson) that this 
option may be terminated upon payment to the 
Optionee of the sum of Six Thousand ($6,000.00) 
Dollars in cash or certified check.” (128A) 

This provision, standing alone, cannot be tortured 
into a promise by the Fountains to pay the Filsons 
$6,000 regardless of the option. It was perfectly plain 
and all it said was that if the Fountains wanted to buy 
off the option prior to its expiration they could do so for 
a certain figure. The fact that this figure was the 
amount by which Filson had over-invested in the prop¬ 
erty and which he hoped to recoup in whole or in part 
by the exercise of the option given to him to repurchase 
for $9,000.00 within three years is of no legal signi¬ 
ficance. 


35 


C. NO COMPETENT EVIDENCE SUPPOBTS TEE CONCLUSION TEAT 

TEEBE WAS AN INDEBTEDNESS FBOM TEE FOUNTAINS TO 

TEE FILS0N8. 

If parol evidence about the option is to be considered, 
the record shows precisely why the option agreement 
was executed and what the parties intended. 

On his discovery deposition taken in 1946 and offered 
in evidence by appellants, Mr. Fountain said: 

“My brother wanted the privilege of buying the 
property back, because he fully expected to receive 
additional funds and be able to take it back again. 
This option was something I didn’t prepare. It 
was prepared and I signed it It was not my word¬ 
ing, nor are any of the clauses there clauses that I 
requested or suggested.” (60A). 

Somewhat later Mr. Fountain was asked the follow¬ 
ing question: 

“Well, he (Filson) never talked about giving you 
the property at any time, did he?” 

His answer was: 

“He said if he was going to lose the property to 
anybody, he would much prefer to lose it to me; 
therefore he was perfectly willing to make an 
option of this kind in order to raise additional 
funds which he needed.” (66A) 

At the trial of this case in the District Court Mrs. 
Fountain was asked about conversations between her¬ 
self, Mr. Fountain and Mr. Filson during the week prior 
to the execution of the deed and option on December 
24,1937. The testimony was as follows: 

“Q. Could you tell us the substance of those con¬ 
versations? A. Mr. Filson said that he needed 
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$3,000 and that he was unable to obtain it elsewhere, 
and he asked that—he said he had asked his mother 
for it and that he felt that if we would agree to 
purchase the house in order to give her security, 
that he would be able to persuade her to give him 
that amount of money—to lend him that amount of 
money. 

“Q. Was anything said about the price you were 
to pay for the house ? A. He told us that we would 
I —he would sell us the house for $9,000, and he 

asked that—and he said that he would like a three- 
year option to take the property back, and I 
remarked—I said to him, ‘Well, that would mean 
that we would mark time for three years.’ 

“He said, ‘But what have you got to lose?’ He 
said, ‘If you buy the house for $9,000 and I fail to 
exercise my option, you have the house for $9,000’; 
and he went on to say that if we didn’t buy the 
house, he was going to make the same offer to 
i someone else, and that he would rather lose to 
Brainard than to have a stranger get it in the 
event he couldn’t exercise his option. He said that 
not once but many times, upstairs and down¬ 
stairs.” (84A, 85A) 

Although Mr. Filson was in the courtroom and heard 
this testimony he did not take the stand to deny it and 
it stands in the record undisputed . 

! The undisputed testimony of Mr. A. J. Thompson, 
the President of the Englewood Mutual Savings and 
Loan Association, shows that in December 1937 Filson 
had tried to get that institution to increase the loan on 
the property from $6,000 to $9,000 and had been refused 
because the value of the property would not justify the 
increase. (98A) 

Neither the testimony of Mrs. Fountain nor that 
of Mr. Thompson had been taken at the time this case 
was before this court on the former appeal. 
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A short ari thme tical calculation discloses that $9,000 
is a smaller percentage of $15,000 than $6,000 is of 
$9,500. Thus even if the court should overlook the 
undisputed testimony that the $9,500 valuation placed 
on the property by the Englewood Mutual Savings and 
Loan Association appraisers in May, 1937 took into 
consideration the repairs that had been made and were 
going to be made, the fact is clear that the $8,000 which 
Filson claims he spent in repairing the property had 
not increased its value by that amount. Perhaps, as 
this court said on the first appeal, Filson was “out 
of pocket” in connection with the property involved 
in these transactions. However, the record does not 
show that Filson was “out of pocket” because of his 
sale to the Fountains. It conclusively shows that he 
was out of pocket because he overinvested in the repair 
of a very large, very old and very run-down residence. 
We think the court can take judicial notice of the fact 
that Mr. Filson is not the sole person who has ever 
had this experience. 

Even more important perhaps is the fact that Fil¬ 
son’s undenied failure to get any commercial lending 
institution to lend him additional money on the prop¬ 
erty in December 1937 (after the repairs had been 
fully completed) and the further fact that even his 
natural mother would not lend him an additional 
$3,000 without Brainard Fountain’s endorsement of 
the bond, clearly apprised him of the fact that he had 
over-invested in the property prior to the time he sold 
it to the Fountains. 

Nevertheless he wanted time to salvage what he could 
and the record shows that the purpose of the option 
agreement was to give him that time. 

The effect of the option agreement is clear. If dur¬ 
ing the three-year period an opportunity had arisen 








to sell the property for $10,000 Filson could have done 
it and salvaged $1,000. This fact points up testi¬ 
mony about actual attempts to sell the property during 
the month immediately preceding the expiration of the 
option. J. Marshall Gorham, a real estate agent in 
Englewood, New Jersey, testified that in November, 
1940 Mr. Filson listed the property involved for sale 
with him at a price of $10,000 and that Mr. Filson 
advertised the property for sale in the Englewood 
Press at that price in the issues of November 21,1940, 
November 28, 1940 and December 5, 1940 (110A, 
111A). 

Mr. Filson testified that at about the same time 
he took a Mrs. Hurt through the property in an attempt 
to sell it to her (46A, 47A). 

Mr. Filson’s story is, however, that the Fountains 
were the ones who wanted to sell and that when he went 
to various real estate people and advised them the 
property was for sale he did so on their behalf (113A). 
According to him, although his testimony is in direct 
conflict with that of Mrs. Fountain, he showed Mrs. 
Hurt through the property “at my brother’s sugges¬ 
tion, because he wished to dispose of the property and 
I thought I had a buyer for him”. (46A) 

These facts are undisputed, however: In December 
1940, immediately prior to the expiration of the option 
agreement at the time efforts to sell the house were 
admittedly made, the principal amount of the two 
mortgages totaled approximately $7,600, which the 
Fountains were obligated to pay. Since the option 
agreement was still in effect the Fountains were also 
obligated to pay Filson $6,000 before a sale could be 
consummated. 

Filson’s story is, therefore, that the Fountains were 
attempting to obtain $10,000 for the property at a 
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time when the proceeds of the sale would have had to 
defray obligations in the amount of $13,600. 

Mr. Filson attempted to make out that the advertise¬ 
ments which the real esate agent Gorham positively 
identified as those referring to the property involved 
here did not because they referred to a building of 9 
rooms “when this was a 11 or 12 room house” (131A). 
However, the appraiser’s report clearly shows that, 
excepting two attic rooms, the house involved here was 
a 9 room house. (131A, 132A). 

The foregoing evidence relating to the option agree¬ 
ment, its purpose and effect shows conclusively that 
it was not intended to evidence an obligation of $6,000 
from the Fountains to the Filsons. The only other evi¬ 
dence relating to the option agreement itself was Fil¬ 
son’s story of what the lawyer who drew it up said 
to him. (72A) This story was directly and wholly con¬ 
tradicted by Mrs. Fountain, who said that the conver¬ 
sation related by Mr. Filson did not take place. The 
record is as follows: 

“ Q. You testified when you were on the stand be¬ 
fore that you were present in Mr. Morrison’s office 
—the attorney’s office—when the deed and option 
were executed. Was there any conversation at 
that time, that you know of, about Mr. Filson 
still having an equity of $6,000, even though he 
didn’t exercise his option? A. Definitely not. We 
would not have purchased the house had there 
been.” (85A) 

In the face of directly conflicting testimony, the 
District Court made no finding as to whether the con¬ 
versation in the lawyer’s office took place or not and 
as to this item of evidence relied upon by this court 
on a former appeal, we presume the trial court felt that 
defendants had sustained the burden placed on them 
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of “overcoming” the “prima facie” findings of this 
court. 

Aside from the conflicting testimony of Mrs. Foun¬ 
tain, Filson’s statements about what Mr. Morrison, the 
lawyer who drew the option agreement, told him at the 
time the agreement was executed was clearly inadmis¬ 
sible to vary the terms of the agreement. A New 
Jersey case reaching this result on closely analogous 
facts is Trenton Baking Co. v. Howard, N. J. Chancery 
187 Atl. 569 (1936), affirmed 121 N. J. Equity 85, 187 
Atl. 575 (1936). 

Furthermore, since Filson’s testimony about this 
conversation was entirely uncorroborated, the District 
of Columbia statute prohibits it being made the basis 
of any judgment against the administratrix of Mr. 
Fountain’s estate. (D. C. Code, Title 14, Section 302). 

Aside from the parol testimony about the option 
agreement itself, the evidence fails to disclose any basis 
for a conclusion that there was an indebtedness from 
the Fountains to the Filsons. 

In his Finding of Fact No. 3, the District Court said: 

“In October, the improvements were completed 
at a total cost to Filson of not less than $8,000. 
The record shows that all bills for improvements 
were shown to "Fountain, who did not object to 
them, and that he admitted in his deposition that 
Filson spent between $15,000 and $16,000 on the 
property.” (41A) 

These findings are contrary to the record, which shows 
what Mr. Fountain actually said in his deposition on 
these two points was as follows: 

“Q. Can you tell me how much Mr. Filson paid 
for the property when it was unimproved? A. I 
believe he said it was around $7,000. 
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“Q. Can you tell me how much he spent on the 
improvement of that property? A. I believe he 
said he spent a total of between $15,000 and $16,000. 

“Q. Did you subsequently make any inquiry 
of him, or get his bills, as to the amount of those 
improvements ? A. After the property was trans¬ 
ferred to me he showed me the bills which had 
been accumulated in connection with the remodel¬ 
ing of the house. 

“Q. Do you know the amount of them? A. I 
don’t have them. I didn’t have any occasion to 
keep them. 

“Q. Then what would you say the property stood 
him at the time you moved into it in expense and 
cost? A. You are asking me to remember fig¬ 
ures and I am not sure of them. I will say the 
same figure as before, between $15,000 and 

$16,000. I don't know." (Emphasis added) (50 A) 

*#*•»•** 

“Q. These improvements that were made on the 
property were made with your approval, weren’t 
they? A. No. He contracted for them himself. 

“Q. He let the contracts? A. They were his 
contracts. I was not consulted in the contracts 
in any way. He made his own negotiations. 

“Q. You didn’t disapprove of them? A. It was 
not my property. How could I disapprove?” 
(53A) 

This testimony does not support an inference that 
Filson showed the bills to Fountain for the purpose 
of satisfying him as to the amount he had spent on the 
repair of the house prior to its sale to the Fountains. 
The fact that Fountain saw the bills after he had pur¬ 
chased the house is of no significance whatsoever. The 
portion of the court’s Finding No. 3 quoted above does 
not support a conclusion that there was an acknowl¬ 
edged indebtedness from the Fountains to the Filsons. 

The remainder of the District Court’s Finding 3 and 
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its Findings 1, 2, 4 and 5 are entirely correct but like¬ 
wise offer no support for the conclusion that there was 
an acknowledged indebtedness. 

We have already pointed out that the District Court 
Finding in Fact No. 6 and Conclusion of Fact that 
the indebtedness of $6,000 was “evidenced by the option 
agreement” is contrary to the express terms of the 
instruments themselves. 

The court’s Finding 6 also states that Filson in¬ 
vested at least $15,000 in the property by paying the 
purchase price of $7,000 and improving it at a cost 
of at least $8,000, and implies that since the two mort¬ 
gages the Fountains agreed to assume totaled only 
$9,000, there must have been an agreement by the 
Fountains to pay an additional $6,000 for the prop¬ 
erty. (42A, 43A) 

Appellants rely on these facts alone for their re¬ 
peated statements that the Fountains have been 
“unjustly enriched” at appellants’ expense. 

On the last appeal, appellees argued what seemed 
to them to be a very plain proposition, to-wit, that 
$8,000 spent on the repair of a very old, very large, 
and very run-down property which cost $7,000 does 
not necessarily result in a property worth $15,000. The 
court was not sympathetic to this proposition as an 
argument. However, at the trial, appellees were able 
to produce facts which showed this proposition was 
not merely argument, but that in fact Filson did not 
have a property worth j£$15,000 after he had lnished 
the repairs he made, whatever they cost. 

The record contains the following undisputed facts: 

In May, 1937 the property was appraised by the 
appraisers of the Englewood Mutual Loan & Build¬ 
ing Association. The appraisal took into considera¬ 
tion the repairs Filson had made at that time and 


43 


those he planned on making. The appraisers valued 
the property at $9,500. (131A) 

In December of the same year, after repairs had 
been fully completed, Filson was unable to persuade 
the same lending institution to increase the loan on 
the property from $6,000 to $9,000 for the reason that 
“the amount asked for was in excess of our ideas of 
the value. ,, (98A) His failure to raise additional 
money on the security of the house except from his 
natural mother, with the endorsement of his natural 
brother, clearly advised Filson that he had overinvested 
in the house. 

During the months immediately prior to the expira¬ 
tion of the option agreement, efforts to sell the prop¬ 
erty for $10,000 were made. These failed. 

The month following the expiration of the option 
the Fountains attempted to get a Federal Housing 
Administration loan of $7,600 on the security of the 
property. They failed to do so. On February 6,1941, 
the Federal Housing Administration said: 

“The expense of ownership of the property is 
out of proportion to the financial capacity of typi¬ 
cal purchasers of properties in the neighborhood 
to such a degree that marketability is seriously 
restricted.” (130A) 

Upon renewal of the loan application after a reduc¬ 
tion in taxes had been obtained by the Fountains, the 
FHA again rejected the loan, saying: 

“The size and type of the building and the cost 
of maintaining property of this character are 
beyond the ability of a typical future purchaser 
of property in that immediate neighborhood.” 
(131A) 


In May of 1941 the Fountains persuaded the Engle¬ 
wood Mutual Loan & Building Association to increase 
the first mortgage which had been reduced by the 
amount of $1,3737.99 back to $6,000. At this time the 
property was again appraised and the appraisal was 
$9,500. (133A) This was exactly the same value placed 
on the property by the appraisers in 1937, although 
the testimony is undisputed that between 1937 and 
1941 the values of desirable properties in Englewood, 
New Jersey, has increased 40%. (101A) 

In 1945, just before end of the war, after the great 
wartime increase in real estate values which had taken 
place in Englewood as well as elsewhere, the Foun¬ 
tains entered into a contract to sell the house for 
$15,600, but the purchaser was not able to complete 
the transaction (55A) In 1949, after the further 
post-war increases in real estate values, Mrs. Fountain 
was finally able to dispose of the property for $14,500. 
Appellees feel safe in saying that nowhere in the 
United States would $14,500 have purchased, in 1949, 
a house that could have been purchased for $9,000 
in 1937. 

The undisputed facts in this record show clearly 
that $9,000 was a fair price for the property in Decem¬ 
ber 1937 and that Filson knew it. Indeed, appellants 
did not even attempt to offer any evidence to the con¬ 
trary and relied solely on the fact that Filson claimed 
his total investment in the house was $15,000. 

Earlier in the argument we have referred to the 
fact that, while the District Court excluded from the 
evidence Fountain’s statement on his deposition that 
“I don’t think he ever intended to give it to me”, 
he nevertheless included it in his findings of fact. En¬ 
tirely aside from the clear inadmissibility of this state¬ 
ment, it does not support appellants’ case. It was in 


answer to the question “Now, did you say Mr. Filson 
intended to give you this property to the value of 
$6,000?” That question was immediately followed by 
this question and answer which fully explains what 
Mr. Fountain meant: 

“Q. Well, he never talked about giving you 
the property at any time, did he? A. He said if 
he was going to lose the property to anybody, he 
would much prefer to lose it to me; therefore he 
was perfectly willing to make an option of this 
kind in order to raise additional funds which he 
needed.” (66A) 

Mrs. Fountain, in her testimony, stated that Filson 
assured them time and again, prior to the execution 
of the deed and option agreement, that they would 
have the property for $9,000 if he did not exercise his 
option. Filson did not deny making these statements. 

In his Finding 7 the court says: 

“The defendant Fountain told Filson that he felt 
Filson had no equity in the property, but further 
stated to Filson that all the Fountains were doing 
was transferring the proceeds from the sale of 
the Englewood house to the purchase of a house 
in Washington, D. C.” (43A) 

Mr. Filson admits that when the Fountains came to 
visit him at Englewood, New Jersey, after they had 
advertised the property for sale in 1945, they made it 
perfectly clear that they did not think he had anything 
coming to him. As a matter of fact, there is no show¬ 
ing that there were any communications of any kind 
between the parties after that conference and prior to 
filing suit. The Fountains’ statement at that confer¬ 
ence, that all they were doing was transferring the pro¬ 
ceeds from the sale of the Englewood house to the 
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purchase of a house in Washington, D. C., is suscepti¬ 
ble to but one interpretation when coupled with their 
express denial of an obligation to Filson. What they 
clearly meant was that they were not actually making 
any profit because the inflation in the price of the 
real estate they proposed to buy in Washington would 
be at least equal to the amount they were receiving for 
the property in excess of $9,000, which amount, as the 
evidence conclusively shows, was all accounted for by 
increases in the value of Englewood real estate occur¬ 
ring after the expiration of the option agreement. 

We have dealt with every fact finding of the court 
below which can in any way be considered adverse to 
the appellees’ contention that the evidence does not 
support a finding that there was an indebtedness owing 
from the Fountains to the Filsons. The court below 
was clearly wrong in holding that there was such an 
indebtedness. Not only is the conclusion of the trial 
court entirely unsupported, but at the trial every fact 
relied upon by this court on the prior appeal in order¬ 
ing summary judgment for the appellants was either 
directly controverted or not even shown by appellants’ 
evidence. Nearly all the evidence of these facts that 
was offered was clearly inadmissible and, had the trial 
court obeyed the mandate of the Supreme Court of the 
United States, it would have been excluded from evi¬ 
dence. Aside from this, all of Filson’s testimony about 
what Brainard Fountain said was entirely uncorrobo¬ 
rated. Thus, under the statutes of the District of 
Columbia, it could not be the foundation for any judg¬ 
ment against the administratrix of Brainard Foun¬ 
tain’s estate. 
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COKCLUHOH 

If the appellants had a cause of action, it was clearly 
barred by the statute of limitations by the time they 
brought suit, and the trial court’s judgment in favor of 
appellees must be sustained. 

Regardless of the statute of limitations, the judg¬ 
ment must be sustained for the reason that the trial 
court misinterpreted the mandate of the Supreme 
Court of the United States, and because of that mis¬ 
interpretation placed upon the appellees the unwar¬ 
ranted burden of overcoming the “prima facie case” 
the trial court believed had been established for the 
appellants by the prior opinion of this court. In addi¬ 
tion, this misinterpretation led the trial court to admit 
and rely upon evidence that was clearly inadmissible, 
thus depriving appellees of the benefit of their objec¬ 
tions to inadmi s sible evidence. Furthermore, the 
adverse findings of fact of the trial court were based 
on wholly unwarranted inferences from the record. 
The evidence simply does not sustain the conclusion 
that the Fountains agreed to pay $15,000 for the prop¬ 
erty, and not the $9,000 expressly agreed to in the 
written instruments executed under seal 
On any view of the case, the trial court’s judgment in 
favor of the appellees must be sustained. 

Respectfully submitted, 

Wm. M. Aiken, 
Attorney for Appellees . 
701 Union Trust Bldg., 
Washington 5, D. C. 

Covington & Bukling, 

Of Counsel. 


